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UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA | 


Civil Division 


BLAKE CONSTRUCTION CO., INC., 
a Delaware corporation 

1120 Connecticut Avenue, N. We 
Washington, D. C., 


Plaintiff 
Ve 


EASTERN FOUNDATION COMPANY, INC., 
@ District of Columbia corporation, 
SERVE: C.-T. Corporation System 
918 a 16th Street, N.W. 
Washington, D. C. 


MORAUER & HARTZELL, INCORPORATED Civil Action 
a@ Maryland corporation, | fy 21- 
SERVE: John J. Carmody, Jr. No. 


815 -- 15th Street, N.W. . 
Washington, D. C. 


AMERICAN VOCATIONAL ASSOCIATION, INC., | 
an Indiana corporation | 
SERVE: Edward Brown Williams | 
423 Washington Building | 

15th and H Streets, -N.W.. ce 
Washington, D. C. eee 


THE RIGGS NATIONAL BANK 
@. corporation organized under the 
Banking Laws of the United States 
. SERVE: Richard A. Norris 
’ President 
1503 Pennsylvania Ave., N.W. 
Washington, D. C. 


Defendants 


3 
ON 
~~} 


August 2 


October 


October 


October 


October 


October 


November 


November 


November 


November 


November 


November 


December 


6 


10 


13 


17 


27 


13 


16 


21 


_ Exhibit "A" attached thereto. 
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Decket Entries Relevant to Appeal 


Complaint filed. 


Motion to dismiss filed by Defendant RIGGS 
NATIONAL BANK. ™ 


Motion to dismiss filed by Defendant AMERICAN 
VOCATIONAL ASSOCIATION, INC. 


Plaintiff filed opposition to Defendant RIGGS 
NATIONAL BANK'S motion to dismiss. 


Plaintiff filed opposition to Defendant AMERICAN 
VOCATIONAL ASSOCIATION, INC.'S motion to dismiss. 


Motion to dismiss argued and taken under 
advisement. mt 
an 


Plaintiff filed motion for leave to amend 
complaint or in the alternative for a conference 
to settle form of order. 


Defendant RIGGS NATIONAL BANK filed opposition 

to Plaintiff's motion for leave to amend complaint 
= in the alternative a conference to settle form 
of order. 


Defendant AMERICAN VOCATIONAL ASSOCIATION, INC. 

filed opposition to Plaintiff's motion for leave 

to amend complaint or in the alternative a conference ,« 
to settle form of order. : 


Plaintiff filed reply to opposition of Defendants * 
RIGGS NATIONAL BANK and AMERICAN VOCATIONAL ASSOCIATION 
INC. to motion for leave to amend complaint or in the 

alternative a conference to settle form of order with , 


. 


be 


. Defendant RIGGS NATIONAL BANK filed further | « 


opposition to Plaintiff's motion for leave to amend 
complaint or in the alternative a conference to 
settle form of order. 


Defendant AMERICAN VOCATIONAL ASSOCIATION, INC. filed 
supplemental opposition to Plaintiff's motion for * 
leave to amend complaint or in the alternative a 
conference to settle form of order. 


Order entered denying motion of Plaintiff for leave 
to amend complaint or in the alternative for a 
conference to settle form of order. ~ 


t Bee cos 
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1967 (continued) 


December 21 Order entered dismissing complaint as to Defendant - 
AMERICAN VOCATIONAL HESS: INC. 


December 21 Order entered dismissing complaint as to Defendant 
RIGGS NATIONAL BANK. | 


1968 


January 12 Plaintiff filed motion for express determination 
. and direction for entry of final judgment as to 
the Defendants RIGGS NATIONAL BANK and AMERICAN 
VOCATIONAL ASSOCIATION, INC. under Rule 54(b) of 
the Federal Rules of Civil Procedure. 


March 28 Order entered dismissing the complaint as to 
‘Defendants RIGGS NATIONAL BANK and AMERICAN 
VOCATIONAL ASSOCIATION, INC. (superseding similar 
orders entered by the Court on December 21, 1967) 
and entering final judgment in favor of said 
Defendants. 


April 24 Notice of appeal filed by plaintiff. 


[Filed August 2, 1967] 


[ Caption Omitted in Printing] | 
COMPLAINT BY PRIME CONTRACTOR AGAINST 
SUBCONTRACTORS FOR DAMAGES. RESULTING. 
FROM NEGLIGENCE AND BREACH OF CONTRACT — 
IN PERFORMANCE OF CONSTRUCTION CONTRACT 
AND AGAINST ADJACENT LANDOWNERS FOR A. 
DECLARATORY JUDGMENT AND OTHER RELIEF 
Now comes the plaintiff, BLAKE CONSTRUCTION CO., INC., 
by its attorneys Danzansky & Dickey, and complains of the 
defendants, EASTERN FOUNDATION COMPANY, INC., MORAUER & HARTZELL, 
INCORPORATED, AMERICAN VOCATIONAL ASSOCIATION, INC., and THE 


RIGGS NATIONAL BANK, and alleges: 


1. The plaintiff, BLAKE CONSTRUCTION CO., INC. [herein- 
after referred to as "BLAKE"] is a corporation duly organized 
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and existing under the laws of the State of Delaware and is 
qualified to do business in the District of Columbia. 


2. This Court has jurisdiction of this cause by reason 
of the fact that the amount in controversy exceeds the sum of 


$10,000, exclusive of interest and costs. 


3. Defendant EASTERN FOUNDATION COMPANY, INC. [herein- 
after referred to as "EASTERN"] is a District of Columbia cor- 
poration with principal offices located at 1312 New York 
Avenue, N.W., Washington, D. C. 


4. Defendant MORAUER & HARTZELL, INCORPORATED [herein- 
after referred to as "MORAUER"] is a Maryland corporation, with 
principal offices located at 1620 Second Street, S.W., Wash- 
ington, De. C. | | 


5. Defendant AMERICAN VOCATIONAL ASSOCIATION, INC. 
[hereinafter referred to as "AVA"] is a corporation duly organ- 
ized and existing under the laws of the State of Indiana, with 
principal offices at 1025 -- 15th Street, N.W., Washington, D.C. 


6. Defendant THE RIGGS NATIONAL BANK [hereinafter re- 
ferred to as "RIGGS"] is a corporation duly organized and 
existing under the Banking Laws of the United States, with 
principal offices at 1503 Pennsylvania Avenue, N.W., Washing- 
ton, D. C. eee 


7. On or about January 24, 1964, BLAKE entered into : 
a contract with the Government of the United States of America, 
acting by and through the General Services Administration 


| 
JA5 : 
{hereinafter referred to as "GSA"] and its duly designated 
contracting officer, for the construction of Federal Office 
Building #7 [hereinafter called "FOB 7"] and the United States 
Court of Claims and Court of Customs and Patent Appeals Build- 
ing [hereinafter called the "Court Building"). ‘The Court 
Building 1s located between 15th Street, N.W., and Madison 
Place, N.W., running in an Ieshape in a southerly direction 


from "H" Street and then west to Madison Place, opposite the 
east side of Lafayette Park. A copy of the said prime con- 
tract (exclusive of the detailed specifications and drawings) 
between BLAKE and GSA is attached hereto as Exhibit #1 and is 
incorporated herein by reference. 


8. Q or about July 2, 1964, BLAKE entered into a 
written subcontract (a copy of which is attached hereto as 
Exhibit #2 and incorporated herein by reference) with the 
defendant EASTERN whereby the latter agreed to furnish all 
labor, materials, services and the like, required to complete 
in place, and to the extent that BLAKE was obliged so to do, - 
the shoring and underpinning (including, without limitation 
thereto, all work required under the provisions of Parag- 
raphs 7-06 and 67-06 of the specifications to the prime con- 
tract between BLAKE and GSA) for the said Court Building which 
was to be constructed by BLAKE, aaithe prime contractor. 

This subcontract also provided in pertinent Ey as follows: 


(a) Under Article 1, Paragraph (0) EASTERN 
assumed for the work covered by said subcontract and to the 
full extent thereof, all obligations and responsibilities 


| 
| 
' 
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and existing under the laws of the State of Delaware and is 
qualified to do business in the District of Columbia. 


2. This Court has jurisdiction of this cause by reason 
of the fact that the amount in controversy exceeds the sum of 


$10,000, exclusive of interest and costs. 


3. Defendant EASTERN FOUNDATION COMPANY, INC. [herein- 
after referred to as "EASTERN"] is a District of Columbia cor- 
poration with principal offices located at 1312 New York 
Avenue, N.W., Washington, D. C. 


4, Defendant MORAUER & HARTZELL, INCORPORATED [herein- 
after referred to as "MORAUER"] is a Maryland corporation, with 
principal offices located at 1620 Second Street, S.W., Wash- 
ington, D. C. | | 


5. Defendant AMERICAN VOCATIONAL ASSOCIATION, INC. 
[hereinafter referred to as "AVA"] is a corporation duly organ- 
ized and existing under the laws of the State of Indiana, with 
principal offices at 1025 -- 15th Street, N.W., Washington, D.C. 


6. Defendant THE RIGGS NATIONAL BANK [hereinafter re- 
ferred to as "RIGGS"] is & corporation duly organized and 
existing under the Banking Laws of the United States, with 
principal offices at 1503 Pennsylvania Avenue, N.W., Washing- 
cape Peary 

7.- On or about January 24, 1964, BLAKE entered into : 
a contract with the Government of the United States of America, 
acting by and through the General Services Administration 
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[hereinafter referred to as "GSA"] and its auly designated 
contracting officer, for the construction of Federal Office 
Building #7 [hereinafter called "FOB 7"] and the United States 
Court of Claims and Court of Customs and Patent Appeals Build- 
ing [hereinafter called the "Court Building"]. The Court 
Building is located between 15th Street, N.W., and Madison 
Place, N.W., running in an Ieshape in a southerly direction 
from "H" Street and then west to Madison Place, opposite the 
east side of Lafayette Park. A copy of the said prime con- 
tract (exclusive of the detailed specifications and drawings) 
between BLAKE and GSA is attached hereto ss Eehibit #1 and is 
incorporated herein by reference. 


8. or about July 2, 1964, BLAKE entered into a 
written subcontract (a copy of which is attached hereto as 
Exhibit #2 and incorporated herein by meference) with the 
defendant EASTERN whereby the latter agreed to furnish all 
labor, materials, services and the like, required to complete 
in place, and to the extent that BLAKE was obliged so to do, _ 
the shoring and underpinning (including, without limitation 
thereto, all work required under the provisions of Parag- 
raphs 7-06 and 67-06 of the specifications to the prime con- 
tract between BLAKE and GSA) for the said Court Building which 
was to be constructed by BLAKE, an the prime contractor. 

This subcontract also provided in pertinent part as follows: 


(a) Under Article 1, Paragraph (c) EASTERN 
assumed for the work covered by said subcontract and to the 
full extent thereof, all obligations and responsibilities 


SAE 


which BLAKE had assumed toward the GSA under BLAKE'S afore- 
said prime contract with GSA. ia 


(b) | Under Article 8, it was agreed that EASTERN 
would take all proper precautions to prevent accidents or 
damage to persons or property on, about, or adjacent to the 
project premises, and to erect and maintain all necessary 
safeguards in connection with the work. 


{c) Under Article 9(a), EASTERN agreed to inden- 
nify and save harmless BLAKE against any loss for accidents by 
reason of liability imposed by law upon BLAKE for damages be- 
cause of bodily injury and injury or destruction of property 
due to any act or omission of EASTERN, its employees or agents 
arising out of and during the prosecution of the work. 


(ad) Under Article 9(b), EASTERN agreed it would 
be responsible for all damages to persons or property that 
might occur as a result of its prosecution of the work and 
that it should be responsible for all work performed until 
completion and final acceptance thereof. 


(e) Under Article 13, it was agreed that all work, 
equipment and materials furnished and erected should be in 
strict conformity with the "Law." It was specified and agreed 
that the "Law" included all applicable laws, codes, ordi- 
nances, rules, regulations and requirements of federal, state, 


county and municipal authorities, as well as others. 


(ft) ‘Under Schedule "A," Stipulation 1, all applic- 
able requirements of the prime contract relative to shoring 


JA7 


and underpinning deseriped in Sections 7 and 67 were included 
in the subcontract. | 


(g) Under Stipulation 2, it was agreed that the 
subcontract included (a) sheeting and sheet piling; (b) pro- 
tection of adjacent property; (a) protection of existing 
buildings; (f) excavation and concrete for work included 
therein. j 


(nh) In Schedule "B," EASTERN agreed to indemnify 
and hold harmless BLAKE from any and all claims of whatsoever 
nature and kind for injury to persons or damage’ to property 
or loss of property arising out of construction, installation, 
labor, services and facilities connected with or incident to 
the subcontract. : 


9. or about February 10, 1964, BLAKE entered into 
a written subcontract (a copy of which is attached hereto as 
Exhibit #3 and incorporated herein by reference) with defend- 
ant -MORAUER whereby the latter agreed to do the excavation, 
fii, backfilling and grading (including, without limitation 
thereto, all work required under the mrontatonal ot Sections 7 
and 67 of the specifications to said prime contract between 
BLAKE and GSA) required for the said Court Building which was 
to be constructed by BLAKE as the prime contractor. ‘The sub- 
contract also provided in pertinent part as follows: 


(a) Under Article 1, Paragraph (c), at was agreed 
~at MORAUER assumed, for the work covered by said subcontract 
to the full extent thereof, all obligations and respon- 


1 
| 
| 
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sibilities placed upon BLAKS by its contract with GSA, which 
BLAKE had assumed toward the GSA, 


(ob) Under Article 8, it was agreed that MORAUER 
would take all proper precautions to prevent accidents or dam- 
age to persons or property on, about, or adjacent to the pro- 
ject premises, and to erect and maintain all necessary safe- 
guards in connection with the work. 


(c) Under Article 9(a), MORAUER agreed to inden- 
nify and save harmless BLAKE against any loss for accidents 
by reason of the liability imposed by law upon BLAKE for dam- 
ages because of bodily injury and injury or destruction of 
property due to any act or omission of MORAUER, its employees 
or agents arising out of and during the prosecution of the 


work. 


(a) Under Article 9(b), it was agreed that MORAUER 
would be responsible for all damages to persons or property 
that might occur as a result of its prosecution of the work 
and that it should be responsible for all work performed until 
completion and final acceptance thereof. 


(e) Under Article 13, it was agreed that all work, 
equipment and materials furnished and erected should be in 
strict conformity with the "Law." It was agreed that the 
"Law" included all applicable laws, codes, ordinances, rules, 
regulations and requirements of federal, state, county and 


municipal authorities, as well as others. 


(f) .Under Schedule "A," Stipulation #1(a), there 
was included in addition to all other eqRenrementon of said 
subcontract, the protection of adjacent property and existing 


facilities. 
(g) Under Stipulationfl(c), it was agreed that 
the subcontract included sub-grading to plus or minus 0.2 
feet and that removal of excess earth and/or hauling in earth, 
as necessary, was included in the subcontract. | Under Stipu- 


lation 9(g), it was agreed that the subcontract included 


Phase excavation and/or sloping of banks, as required. 


(h) Under Stipulation #2, defendant MORAUER agreed 
as subcontractor that it would cooperate fully with the ere 
formance of work by others, including underpinning, shoring 
and/or sheet piling, excavation for underpinning, and caisson 
work. 


(14) In Schedule "B," MORAUER agreed to indemify 
and hold harmless BLAKE from any and all clains of whatsoever 
nature and kind for injury to persons or damage to property 
or loss of property arising out of construction, installation, 
labor, services and facilities connected with as incident to 
the subcontract. | 


10. Subsequent to the execution of the subcontracts 
as aforesaid, the defendants EASTERN and MORAUER commenced the 
work required of them under their agreements. On or about 
September 25, 1964, during the course of excavation for the 


Court Building, BLAKE received complaints from the defendant.: 
Sea 
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AVA, who was the. then owner of the adjacent property located 
at 1510 "H" Street, N.W., Washington, D. C., that there were 
windows breaking and cracks appearing on its said adjoining 
premises. BLAKE informed the defendants EASTERN and MORAUER 
as well as the GSA of the said damages to the building of 
defendant AVA. 3 

ll. Other defects continued to develop in the adjacent 
building owned by defendant AVA, which was ultimately deter- 
mined by GSA and the authorities of the District of Columbia 
to be in a potentially dangerous condition. The said defend- 
ants EASTERN and MORAUER were directed by BLAKE to take imme- 
diate protective action to prevent further damage and to under- 
take immediately all necessary steps to brace, shore, under- 
pin, and otherwise protect said building from further settle- 
ment, wall separation, tilting, and the like. 


12. Qn or about October 9, 1964, GSA directed BLAKE 
by letter (a copy of which is attached hereto as Exhibit #4 
and incorporated herein by reference) to take action to pro- 
tect adjacent properties as required by Sections 67-04(j) 
and 67-06 of the contract specifications at no additional 
cost to the Government. GSA also cited Clause l2 of the 
General Provisions of the contract as to the responsibility 
of BLAKE. These sections of the specifications read as 
follows: | 

"67.04. EXCAVATION 


je Adjacent buildings, pavements, utilities and 
grades shall be protected during excavation work. 


"67-06. SHORING AND UNDERPINNING 
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@. Contractor, at his expense, shall provide and 
install all shoring, lagging, bulkheading, sheet 
piling, underpinning and other protective facili- 
ties or measures as may be required to adequately 
contain all banks and sides of excavations, and 
to protect at all times adjacent structures, 
facilities and utilities. Such work shall in- 
clude adequate bracing and underpinning to pre- 
vent any settlement and to comply with ail 
applicable building and safety codes,and to 
protect life, limb and property. | 


"12. He [the Contractor] shall be) similarly 
responsible for all damages to persons or 
property that occur as a result of his fault 
or negligence. He shall take proper safety 
and health precautions to opeeesee the ‘work, 
the workers, the public and the property of 
others." 


13. BLAKE immediately notified both defendants 
EASTERN and MORAUER of the claims of GSA and adjacent proper= 


ty owners. 


14. On January 14, 1965, GSA sent a letter to BLAKE 

(a copy of which is attached hereto as Exhibit #5 and incor- 
porated herein by reference), stating that an investigation 
of the damage to the structures located at 1510 and 1508 
"Ha" Street, N.W. had been made by a committee established by 
GSA, which committee concluded that the movement and conse- 
quent damage occasioned to these two structures resulted from 
improper work of the Contractor. The property| located at 
1510 "H" Street, N.W. was owned by defendant AVA, as afore- 
said. The property located at 1508 = Street, N.W. was 

owned by Gefendant RIGGS. : 


15. By letter of January 28, 1965, the Director of 
the Department of Licenses and Inspections of the District of 
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Columbia notified BLAKE, defendant AVA and the GSA (a copy 
of which is attached hereto as Exhibit #6 and incorporated 
herein by reference) that the buildings in question were 
imminently unsafe and dangerous and that the building at 
1510 "H” Street, N.W. would have to be razed and the common 
wall between that structure and the building at 1508 "H” 
Street, N.W. would have to be removed and completely replaced. 


16. BLAKE at all times notified both defendants 
EASTERN and MORAUER of the claims and demands being made ag- 
ainst it as aforesaid and asked them, in accordance with 
their subcontract requirements assuming all responsibilities 
of BLAKE in such regard, to take appropriate action, which 
they wholly failed to do. : 


17. On or about March 25, 1965, the District of 
Columbia obtained bids for the removal of the premises at 
1510 "H" Street, N.W. and construction of a new west wall and 
other work at 1508 "H" Street, N.W., which work was subse~ 
quently performed at a cost of $64,485 pursuant to a contract. 
awarded to Liberty Wrecking and Material Co. 


18. On October 7, 1965, GSA notified BLAKE by letter 
(a copy of which is attached hereto as Exhibit #7 and incor- 
porated herein by reference) that after lengthy negotiations 
with the owner and tenants of 1510 "H" Street, N.W., a settle- 
ment agreement had been reached whereby the sum of 
$485,539.89 was paid to said owners and tenants by GSA for 
damages incurred as the result of negligence and breach of 
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contract by BLAKE as general contractor, the said owner and 
tenants assigning all of their rights and claims against BLAKE 
to the United States Government. Plaintiff states on infor- 
mation and belief that the owner and tenants referred to was 
defendant AVA. BLAKE was further informed by GSA that the 
said amount of $485,539.89 was being withheld bs an offset 
from payments otherwise due to BLAKE under its construction 
contract with the Government inasmuch as the contractor's 
negligence and breach of contractual provisions relating to 
lateral support gave rise to the demand made against the 
Government for damages incurred thereby. 


19. Plaintiff had no knowledge of any negotiations 
being conducted by the Government on this matter and has 
never been advised formally or informally in any manner by 


anyone of said negotiations. However, Plaintiff replied to 
the GSA letter of October 7, 1965 on October 20, 1965 (a 
copy of which is attached hereto as Exhibit #8 and incorpor= 
ated herein by reference), objecting strenuously to the ace 
tion of the GSA and challenging its authority to take such 
unilateral action of set-off and settling 2a Ctatelacatnet 
BLAKE which had not been presented to BLAKE and which BLAKE 
contended was not within the GSA's contractual or other legal 
rights to charge against BLAKE. | 
Both Defendants EASTERN and MORAUER were promptly 
advised of the settlement by GSA and its set-off of such 
amount frompayments due BLAKE under its contract and of 
BLAKE'S reply of October 20, 1965 (Exhibit #8). | 
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20. On April 13, 1966, GSA sent to BLAKE a copy of 


the Release and Assignment (a copy of which is attached 
hereto as Exhibit #9 and incorporated herein by reference) 
which it had taken from the defendant AVA in consideration 
of the payment of the $485,539.89 and the assignment of said 
claim to the Government of the United States. GSA allegedly 
based its action upon the obligations allegedly assumed by 
BLAKE to both the government and third parties under Sec- 
tions 67-04(j) and 67-06 of the contract specifications and 
by Clause 12 of the general provisions of the contract. The 
transmittal letter (a copy of which is attached hereto as 
Exhibit #10 and incorporated herein by reference) containing 
the copy of the Release and Assignment again indicated that 
GSA was withholding and making an offset of the said 

$485 ,539.89 against monies due BLAKE under its contract. 


21. On April 26, 1966, General Counsel for BLAKE, 
Plaintiff herein, wrote to GSA (a copy of which letter is 
attached hereto as Exhibit #11 and incorporated herein by 
reference) reiterating BLAKE'S position with regard to 
GSA's attempted set-off as GSA had set forth said position 
in its April 13, 1966 letter (Exhibit #10). The letter 
of April 26, 1966 requested that BLAKE be given a break- 
down of the claim of defendant RIGGS for BLAKE'S comments 
prior to any settlement and said letter made it plain that 
since BLAKE had;not been invited to participate in any 
Giscussions or negotiations with the RIGGS bank and GSA 


up to this point, counsel felt such review and comments 
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might be beneficial to the Government in its negotiations. 
Said letter also asked for a judicial determination of li- 


ability before payment was made to RIGGS. 


22. On Sententer 12, 1966, General Counsel for Plain- 
tiff received a letter from General Counsel for GSA dated 
September 8, 1966 (a copy of which is attached hereto as 
Exhibit #12 and incorporated herein by reference). This 
letter said in pertinent part that as a result of negotia=- 


tions between GSA and RIGGS, the Bank's claim was reduced 


from its original amount of $97,249.60 to the amount of 
$71,687 .65 "in return for an early settlement" and invited 
comments by Plaintiff's counsel or by Plaintiff on said claim. 


23. By letter dated September 19, 1966 (a copy of 
which is attached hereto as Exhibit #13 and incorporated 
herein by reference) General Counsel for the Plaintiff re- 
plied to this GSA letter stating, that while it did not 
wish to comment on RIGGS’ claim item by iten, one item 
seemed to stand out, which was the item headed "Economic 
Loss Based on Rental Value of Property" (which was reduced 
to $39,340 for “early settlement") and that this peppeared 
to be highly excessive and unjustified. 


24, Despite the position of Plaintiff's counsel, 
settlement of $71,687.65 was subsequently consummated by GSA 
and RIGGS, and the said amount taken and withheld as an off-_ 
set against monies owing to BLAKE by the GSA under the afore- 
said contract between them of January 24, 1964. 
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25. In addition to the claims and settlements above 

set forth, other claims and demands have been made by adjoin- 
ing property owners, the District of Columbia and others, 
which will result in further losses and damages to BLAKE 

by reason of GSA making settlements and payments thereon 

and offsetting and withholding said sums against monies owing 
to BLAKE by GSA under its contract. 


In the alternative, 
26./ The said defendants EASTERN and MORAUER, or 


either of them, have by their negligence and breach of con- 
tractual obligations to BLAKE, caused substantial losses 
and damages to it as aforesaid and will cause other and like 


losses and damages in the future. 


In the alternative, 
27./ The said defendants AVA and RIGGS have unlaw- 


fully received from GSA and retained monies rightfully 
belonging to BLAKE, to which they are not entitled for the 


following reasons: 


(a) GSA and the United States of America were 
not liable to the said defendants for the damages and claims 
asserted by then. 


_ (b) BLAKE was not liable to the said defendants 
for the damages and claims asserted by them. | 
(c) GSA acted as a volunteer in making the pay- 

ments to the defendants as described above. 


(4) GSA improperly appropriated BLAKE'S funds 
and paid them over to the said defendants without proof of 
liability therefor. 
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(e) ‘The said defendants have been unjustly enriched 
by receiving monies of BLAKE to which they are not entitled. 


(f) BLAKE'S funds improperly in the hands of the 
said defendants should be impressed with a resulting trust. 


(g) BLAKE has been and will be unjustly damaged 
by the defendants having the use of its money for many years 
while it pursues its remedy against the United States of 


America in the Court of Claims, and will be unable to collect 
interest on its money for such extended period of litigation, 
even when it obtains a favorable judgment. 


WHEREFORE, the plaintiff, BLAKE CONSTRUCTION CO., INC., 
demands ea against the defendants as follows: 


(2) Judgment against the defendants EASTERN FOUNDATION 
COMPANY, INC. and MORAUER & HARTZELL, INCORPORA » or either 
or both of them, in the amount of $1,500,000 .00, together 
with interest and costs of suit. _ | 


(2) Judgment against the defendants AMERICAN VOCATION- 
AL ASSOCIATION, INC. and THE RIGGS NATIONAL BANK, or either 
or both of them, in the amount of $1,500,000.00, together 
with interest and costs of suit. _ | 


(3) Declaratory Judgment determining the rights, 
duties and liabilities of the parties, including a determin- 
ation that BLAKE CONSTRUCTION CO., INC. and GENERAL SERVICES 
ADMINISTRATION were not liable to the defendants AMERICAN 
VOCATIONAL ASSOCIATION, INC. and THE RIGGS NATIONAL BANK; 
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that GENERAL SERVICES ADMINISTRATION had no right to pay 

over the funds of BLAKE CONSTRUCTION CO., INC. to the said 
defendants; that AMERICAN VOCATIONAL ASSOCIATION, INC. and 
THE RIGGS NATIONAL BANK had no right to receive and retain 
the funds of BLAKE CONSTRUCTION CO., INC.; that the said 
defendants were unjustly enriched; and that the monies 
received by said defendants from the funds of BLAKE CONSTRUC- 
TION CO., INC. should be impressed with a resulting trust 

in favor of the latter. 


(4) Judgment impressing resulting trust on the funds 
of BLAKE CONSTRUCTION CO., INC. in the possession of the de- 
fendants AMERICAN VOCATIONAL ASSOCIATION, INC. and THE RIGGS 
NATIONAL BANK. a nes iseiiea 


(5) Such other and further relief as justice may 
require or equity shall deem meet. 


[Subscription Omitted in Printing] 


[Filed October 6, 1967] 
{Caption Omitted in Printing] 


MOTION ON BEHALF OF RIGGS 
NATIONAL BANK TO DISMISS 


Comes now the defendant Riggs National Bank pursuant to the 
Federal Rules of Civil Procedure and respectfully moves this Court to 
dismiss the complaint filed by plaintiff Blake Construction Company, 
Ine. and for its reason therefore states that the complaint fails to 
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state a claim upon which legal relief can be granted since a trust 
could not arise in favor of the plaintiff under the ‘facts; that the 
action does not include the United States of America as a party which, 
under the facts of this case, is an indispensable party; and, therefore 
this Court lacks subject matter jurisdiction all of which more fully 
appears in the Memorandum of Points and Authorities attached hereto 


and by reference made a part hereof. | 


WHEREFORE, it is respectfully requested that the complaint 
for Declaratory Relief filed against the defendant Riggs National Bank 
be. dismissed. | 


[Subscription Omitted in Printing] | 


[Certificate of Service Omitted in Printing] 


[Filed October 13, 1967] 
[Caption Omitted in Printing] 


OPPOSITION OF PLAINTIFF TO. 
MOTION ON BEHALF OF RIGGS 


NATIONAL BANK TO DISMISS | 


Now comes the plaintiff, BLAKE CONSTRUCTION CO., INC. 
(hereinafter referred to as "BLAKE"], by its attorneys and for 
opposition to the motion on behalf of The Riggs National Bank 


to dismiss heretofore filed in the above-entitled cause states: 


1. The complaint states a claim or cause of action upon 
which legal and equitable relief can be granted against said 
defendant. | 

2. The complaint sufficiently alleges facts showing 
the plaintiff to be entitled to a money judgment against the 
said defendant, to a declaratory judgment determining the 
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rights and duties of the plaintiff and said defendant, to a 
judgment or decree in favor of the plaintiff against said 
defendant based upon the latter's unjust enrichment, to a 
judgment or decree impressing a constructive trust on funds 
which in equity belong to the plaintiff but which have been 
received and retained by the said defendant, and to such other 
and further relief as the plaintiff may be entitled to at 
law or in equity. 

3. Plaintiff contends that the complaint does not fail 
to state a cause of action, that the United States of America 
is not an indispensable party, and that this Court has juris- 
diction of both the subject matter and parties defendant. 

4, The authorities and reasons in support of plaintiff's 
Opposition are more fully set forth in the Memorandum of Points 
and Authorities which is attached hereto and made a part hereof 
by reference. 

WHEREFORE, the plaintiff, BLAKE CONSTRUCTION CO., INC., 
respectfully requests that the Court overrule the motion on 
behalf of The Riggs National Bank to dismiss the complaint in 
the above-entitled cause. 


[Subscription Omitted in Printing] 


(Certificate of Service Omitted in Printing] 
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[Filed October 10, 1967] | 
[Caption Omitted in Printing] 


MOTION TO DISMISS AS TO DEFENDANT 
AMERICAN VOCATIONAL ASSOCIATION, INC, 


reece Sates een ale Sant eee cme ne eet cee ied cher esl tet nem a 
Defendant American Vocational Association, Inc, moves the court 
as follows: 


I. To dismiss the action as to defendant American Vocational 


Association, Inc. because the complaint fails to state a claim against 
defendant upon which relief can be granted, | 
. A. A resulting trust could not as a matter of law be 
paceed upon the funds paid to defendant American 
Vocational Association, Inc. | 
B. The facts alleged in the complaint afford no legal basis 
for attacking the settlement between the United States 
and defendant American Vocational es Inc. 
II, To dismiss the action as to defendant American Vocational 


Association, Inc, on the ground that the Court lacks jurisdiction over the 


subject matter, since the United States is an indispensable party and has not 
consented to be sued in the District Court in this type of proceeding. 

III, The complaint should be dismissed insofar as it demands a 
declaratory judgment determining the rights and liabilities of Blake 
Construction Co., Inc., the United States, and alan ae Vocational 
Association, Inc. because (1) it fails to state a claim upon which relief can b 
granted (2) the United States is an indispensable party and has not consented 


to be sued in this kind of action, and (3) the Court should, in any event, 
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exercise its discretion to refuse to exercise jurisdiction in this matter, 
The reasons in support of this motion are more fully set forth in the 
accompanying Memorandum of Points and Authorities. 
[Subscription Omitted in Printing] 


[Certificate of Service Omitted in Printing] 


[Filed October 17, 1968] 
[Caption Omitted in Printing] 


| OPPOSITION OF PLAINTIFF TO MOTION 
' TO DISMISS AS TO DEFENDANT AMERICAN 


VOCATIONAL ASSOCIATION, INC. 

Now comes the plaintiff, BLAKE CONSTRUCTION CO., INC. 
(hereinafter referred to as "BIAKE"], by its attorneys and for 
opposition to the motion on *behalf of American Vocational 
Association, Inc. [hereinafter referred to as "AVA"] to dismiss 
heretofore filed in the above-entitled cause states: 


1. The complaint states a claim or cause of action upon 
which legal and equitable relief can be granted against said 
defendant. 

2. The complaint sufficiently alleges facts showing 
the plaintiff 'to be entitled to a money judgment against the 
said defendant, to a declaratory judgment determining the 
rights and duties of the plaintiff and said defendant, to a 
judgment or decree in favor of the plaintiff against said 
defendant based upon the latter's unjust enrichment, to a 
judgment or decree impressing a constructive trust on funds 
which in equity belong to the plaintiff but which have been 


JA 23 | 
received and retained by the said defendant, and to such other 


and further relief as the plaintiff may be entitled at law or 
in equity. 
3. Plaintiff contends that the complaint does not fail 


to state a cause of action, that the Unitea States of America 
is not an indispensable party, and that this Court has juris- 
diction of both the subject matter and parties defendant. 

4. The complaint states grounds upon which the declara- 
tory judgment sought, together with other grounds for relief, 
should be granted. The court has jurisdiction of the subject 
matter and the parties and such jurisdiction should be exercised 
to grant declaratory and other relief to which the plaintiff 
is entitled. 

5. The authorities and reasons in support of plaintiff's 
Opposition are more fully set forth in the Memorandum of Points 
and Authorities which is attached hereto and made & part hereof 


by reference. 


WHEREFORE, the plaintiff, BLAKE CONSTRUCTION coO., INC., 
respectfully requests that the Court overrule the Motion on 
behalf of American Vocational Association, Inc. to dismiss the 
complaint in the above-entitled cause. 


[Subscription Omitted in Printing] 


[Certificate of Service Omitted in Printing] 
| 
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[Filed November 2, 1967] 


[Caption Omitted in Printing] 
| PLAINTIFF'S MOTION FOR LEAVE TO AMEND 
| COMPLAINT OR IN THE ALTERNATIVE FOR A. 
| CONFERENCE TO SETTLE FORM OF ORDER. 
Now comes the plaintiff BLAKE CONSTRUCTION CO., INC. by 
its attorneys and files its Motion for Leave to Amend Complaint 
or in the Alternative for a Conference to Settle Form of Order 3 
and for grounds therefor states: 
1. Defendants American Vocational Association, Inc. and 
The Riggs National Bank have heretofore filed Motions to Dismiss 3 
the Complaint on the grounds that it fails to state a cause of 
action. Such motions were heard hy the Court upon oral argument 
on October 27, 1967, and the “:urt on October 31, 1967, granted : 
the Motions of defendants te dismiss. 
2. The several p»rties, including the plaintiff, as well 
as the defendants have prepared respective forms of order or 
judgment pursuant to the Court's ruling. However, the plaintiffs 
form of order in effect requests the Court to grant the plaintiff | 
the right to file an amended complaint. Such amendment is 
deemed necessary in order to have all of the facts bearing upon 
the question of the statement of a cause of action before the 
Court of Appeals upon review of this Court. It is anticipated 
that the plaintiff will be able to take an immediate, direct ‘ 
appeal to the United States Court of Appeals for the District 
of Columbia Circuit inasmuch as the dismissal of the complaint 
as to these defendants raises a question of law which may be 
determined upon appeal. However, during arguments of counsel 
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on the respective motions certain facts and the effect of 


certain legal principles were referred to by |both sides which 
are not technically contained in the complaint. In order to 
have the legal issues fully and fairly resolved: it is necessary 
for the plaintiff to be permitted to amend its complaint so that 
all relevant facts may be before the Court of Appeals when the 
questions are determined. | | 
WHEREFORE, the plaintiff respectfully requests that this 
Court grant its Motion for Leave to Amend the Complaint in the 
above-entitled cause, and also requests that this Court permit 
said plaintiff to be heard in support of such motion and further 
be permitted to have a conference between the | Court and Counsel 
for all parties as to the form of any order or judgment which 
may be entered in this cause. | 


[Subscription Omitted in Printing] 


[Certificate of Service Omitted in Printing] 


[Filed November 2, 1967] | 

[Caption Omitted in Printing] _ 

POINTS AND AUTHORITIES IN SUPPORT OF 
PLAINTIFF'S MOTION FOR LEAVE TO AMEND 


COMPLAINT OR IN THE ALTERNATIVE FOR A 
CONFERENCE TO SETTLE FORM OF ORDER. 


| 
Rule 15 of the Federal Rules of Civil Procedure permits 

the amendment of pleadings by leave of Court, and indicates 

that leave should be freely granted in the interests of justice. 
The following cases indicate that motions to amend a 

complaint should be granted after the Court has sustained motions 

to dismiss the complaint: | ; 
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Klebenow v. New York Produce Exchange, 344 F.2d 294, 
othe 9 e 


Britton v. Atlantic Coast Tine. R. Re £0. 303 F.2d 


Sayre v. Shoemaker, 263 F.2d 370, 37 (C, A. 5, 1959). 
Cohen v. Gensbro Hotel Co., 1259°F ‘2a 78, 82 (C.A. 921958) 


jSubscription Omitted in Printing] 


[Filed November 6, 1967] 
[Caption Omitted in Printing] 


OPPOSITION OF DEFENDANT RIGGS NATIONAL 
BANK TO PLAINTIFF*S MOTION FOR LEAVE TO 
AMEND COMPLAINT OR IN THE ALTERNATIVE 
FOR CONFERENCE TO SETTLE FORM OF ORDER 


Comes now the defendant, Riggs National Bank, and respectfully 


opposes the motion of plaintiff for leave to file an amended complaint 
or in the alternative for a conference to settle the form of the order 
and for its reason therefore states that the reasons stated in plain- 
tiff*s motion for the alleged necessity of such an amendment would 
clearly result in prejudice to this defendant if the amendment were 
allowed. 

First, it should be noted that plaintiff did not seek to 
amend prior to the filing of this defendant's motion to dismiss, as it 
was entitled, nor did it seek leave to amend after the filing of the 
motion to dismiss or even seek amendment at time of oral argument on 
the motion. The reason, however, is clear in that this defendant moved 
for dismissal on the merits of plaintiff*s legal theory and the only 
grounds proffered for amendment at this posture of the case is that 
plaintiff concedes it intends to appeal the dismissal and wants to have 
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the benefit of “certain facts™ that were offered in oral argument con-e 


tained in its amended complaint so it may be before the appellate court 
[Plaintiff's Motion, Page 2]. As counsel for this! defendant pointed 


out in the oral argument, these “certain facts” were then, and are now, 
clearly irrelevant to the issue of dismissal before the court. Nothing 
in oral argument stated by counsel for plaintiff or by counsel for 
either defendant concerning the “certain facts” mouetd change the legal 


issue before the court: Did the plaintiff state a cause of action upon 


which relief could be granted against this defendant? By plaintiff's 
admission in its motion, no new theory of law is sought to be pleaded 
in the amended complaint and, ee the law upon which plaine 
tiff relies is not relevant to this case. Therefore, amendment would 
serve no purpose to amplify or clarify the legal issue involved but, 
on the other hand would serve only to delay the disposition of this 
matter and incur further costs for the court and the parties on an 
issue that has been finally disposed of by a full and fair hearing by 


the court and serve to prejudice defendant by the presentation of ire 
relevant snd conclusionary statements which would seek to cloud the 
real legal issue involved. | 
It is respectfully submitted, therefore, ‘that the court should 
deny plaintiff*s motion on the basic ground that the proposed amended 
complaint would be legally insufficient on its face since no new matter 
is to be pleaded by plaintiff's admission, and, therefore, would be 
futile and impractical and would attempt to overrule a matter already 
determined in the case. No amendment should be aticusd where it is 
clear that the basic defect is incapable of being cured. The Court, 


therefore, in its discretion should deny the motion. E.g., Kamsler v. 


H, A, Seinscheimer Co. of Cincinnati, Ohio, 347 F.2d 740 (7th Cir. 1965) 
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cert. den, 382 U.S. 837 (1965); Smith v. State of California, 336 F.2d 


530 (9th Cir. 1964); Johnson v. Partrederiet Brovigtank, 202 F.Supp. 
859 (S.D.N.Y. 1962); Louisyille Trust Co. v. Smith, 192 F.Supp. 396 
(W.D.Ky. 1961). 

WHEREFORE, plaintiff's Motion for Leave to File an Amended 
Complaint should be denied as well as the alternative Motion of having 
a conference on the form of the Order dismissing the cause. 


[Subscription Omitted in Printing] 


[Certificate of Service Omitted in Printing] 


[Filed November 9, 1967] 
| [Caption Omitted in Printing] 


| OPPOSITION OF DEFENDANT 
AMERICAN VOCATIONAL ASSOCIATION, INC, 
TO PLAINTIFF'S MOTION FOR LEAVE TO 
AMEND COMPLAINT OR IN THE ALTERNATIVE 
FOR A CONFERENCE TO SETTLE FORM OF ORDER 
Defendant American Vocational Association, Inc. opposes the motion 
of plaintiff for leave to file an amended complaint or in the alternative for 
a conference to settle the form of the Order for the reasons hereinafter 
set forth, 
I, Statement of Facts 
Plaintiff Blake Construction Co,, Inc. brought suit against defendants 
American Vocational Association, Inc. (AVA), Morauer & Hartzell, 
Incorporated, The Riggs National Bank (Riggs) and Eastern Foundation 
Company, Inc. for damages resulting from negligence and breach of 


contract and for declaratory judgment and other relief, 
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Insofar as defendants AVA and Kiggs are concerned, plaintiff alleged 
that certain monies paid by the United States Government, acting through 
The General Services Administration, to defendants AVA and Riggs in 
settlement of a claim by the latter were plaintiff's funds, that the Government 
had no right to pay the said funds to defendant AVA, that defendant AVA was 
unjustly enriched, and that the said funds should be puncessed with a 
constructive trust in favor of plaintiff, | 

Defendants AVA and Riggs filed motions to dismiss the complaint on 


the grounds that it fails to state a claim upon which relief could be granted, 


that the court lacks jurisdiction over the subject matter since the United 
States is an indispensable party and has not consented to be sued in federal 
district court in this type of proceeding, and that the ecpbatne insofar as 
it demands a declaratory judgment, should be dismisses on the foregoing 
grounds, and, in any event, because the court should in its discretion 


refuse to exercise jurisdiction in the matter, 


The motions were heard by the Court upon oral A 
27, 1967. The Court, on October 31, 1967, granted the motions of 
defendants to dismiss. | 

Defendants AVA and Riggs have submitted forms of order pursuant to 
the Court's ruling. Plaintiff filed this motion for Foard to amend and filed 


a form of order granting such relief, 


Ii, Argument 
The grounds offered by plaintiff in support of its motion for leave to 


amend its complaint are that "during arguments of counsel on the respective 
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motions [to dismiss the complaint] certain facts and the effect of certain 


legal principles were referred to by both sides which are not technically 
contained in the complaint," Therefore, it is argued, leave to amend is 
"deemed necessary in order to have all of the facts bearing upon the question 
of the statement of a cause of action before the Court of Appeals upon 

review of this Court." It is further stated in plaintiff's motion: "In order 
to have the legal issues fully and fairly resolved, it is necessary for the 
plaintiff to be permitted to amend its complaint so that all relevant facts 
may be before the Court of Appeals...". 

Plaintiff doesnot disclose in its Motion or in its Memorandum in 
support thereof what "facts bearing upon the question of a cause’ of action" 
and “legal principles" need further elucidation by amendment of its 
complaint. Itis clear, however, that plaintiff is not seeking leave to 
amend over so as to attempt to state a cause of action for further 
proceedings in the trial court. It seeks to present additional allegations 
and legal issues for consideration by the Court of Appeals. ; 

It is submitted that plaintiff's motion is defective on its face because 
the grounds stated do not show that justice requires that leave to amend be 
granted within the meaning of Rule 15 of the Federal Rules of Civil 
Procedure; plaintiff has failed to support its motion with a concise statement 
of material facts, as required by Rule 9(b) of this Court; the purpose of the 
allegedly needed amendments, viz,, to place all relevant facts and legal 
issues before the Court of Appeals, is not one contemplated by Rule 15 of 
the Federal Rules of Civil Procedure; and grant of the motion would serve 


merely to delay disposition of this case and unduly prejudice defendant AVA,’ 
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A. The grounds stated in support of the motion 
do not show that justice requires amendment 


within the meaning of Rule 15 | 
Rule 15 provides that leave to amend pleadings "shall be freely given 


when justice so requires, " the purpose being to prevent avoidance of 
decisions on the merits on the basis of mere techrfical defects in the 
pleading. E.g., Foman v. Davis, 371 U.S. 178 (1962). 
In a proper case leave to amend a complaint may be allowed after the 
court has granted a motion to dismiss.* Examination of the decisions 
cited by plaintiff, however, reveals that leave to een after dismissal was 
granted in order that plaintiff may plead over so as to state a cause of 
action for further proceedings in the trial court. Plaintiff has cited no 
authority to support amendment of a complaint after its dismissal on the 
merits, for the purpose of presenting additional, and unspecified, facts and 
legal issues before an appellate court in review of the order or judgment of 


dismissal, 


It is apparent from plaintiff's motion that it does not seek to amend the 


complaint to set forth a new legal theory in support of a cause of action 
against defendant AVA, to remedy a defect in pleading, or to allege newly 
discovered facts, Under these circumstances the trial court should in its 
discretion deny the motion for leave to amend, since granting the motion 
will not serve the interests of justice, but on the contrary would merely 


serve to delay the prompt disposition of the case. 


* The grant or denial of an opportunity to amend is, of course, within the 
discretion of the District Court, and is not subject to review on appeal 
except for abuse of discretion, E.g., Ziegler v. “Akin, 261 F, 2d 88, 
90 (10th Cir, 1958). ee 3 
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B. Grant of motion for leave to amend 
for the purposes stated in the motion 


would prejudice defendant AVA, 
It is well-settled that the District Court has discretion under Rule 15 to 


deny an opportunity to amend on the basis of a "justifying reason" for the 
denial, _Fomanv, Davis, supra at 182, Obviously of significance to such 
a determination by the District Court, and to defendant AVA's opportunity to 
offer a justifying reason for denial of the motion for leave to amend, would 
be a statement by plaintiff of the particular amendments sought. Yet 
plaintiff merely alludes generally to certain facts a legal principles 
referred to by counsel at oral argument upon the motions to dismiss, It is 
submitted that due to vagueness alone the motion should be denied, 

Under Rule 15 plaintiff had the right to amend "as of course" prior to 
the filing of the motions to dismiss the complaint and even could have 
moved to do so at oral argument on the motions, After a full hearing on 
the merits of the motions to dismiss and a decision by the court on the basis 
of Points and Authorities filed by the parties and oral arguments of counsel, 
plaintiff seeks an order with leave to amend for the purpose of presenting 
certain facts and legal issues to the Court of Appeals. Such facts and legal 
issues were, according to plaintiff, referred to by counsel at oral argument, 
Consequently, plaintiff would be free to present the portions of the transcript 
allegedly involved to the Court of Appeals, We fail to see any basis for the 
granting of an order of dismissal with leave to amend the complaint for this 
purpose. 

We are unaware of any statements made by counsel at oral argument of 


the motions to dismiss relative to facts or legal issues not embraced by 
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the complaint or the exhibits incorporated therein by reference, which could 


conceivably affect the disposition of the niotions to dismiss by this Court or 


the Court of Appeals. Plaintiff does not suggest that the imidentified 


statements to which the motion for leave to amend refers, would support a 


new cause of action against defendant AVA, Therefore, an amended 
complaint containing allegations based on these statements would be subject 
to a motion to dismiss or to strike under the Federal Rules of Civil 
Procedure, Under these circumstances, "...it would be’ an idle move for 
the court to allow such amendment over the objection of the opposing party''* 
and leave to amend should, therefore, be denied, Eisenmann v. Gould- 


National Batteries, Inc., 169 F.Supp. 862 (D, Pa, ce Stephens v. Reed, 


121 F, 2d 696 (3rd Cir., 1941), 


It was noted above that the statements here involved ‘were, according to 
plaintiff, made by counsel during oral argument, and would therefore be 
available to plaintiff for use on appeal, It would seem, aneretone: that an 
amended complaint would serve no legitimate purpose and the court should 


in its discretion deny plaintiff's motion, "There can be no abuse (of 


discretion) when what is refused would avail the offeror nothing if allowed, " 
Stephens v. Reed supra at 699, Similarly, it is submitted that a conference 


on the form of order should be denied, 


WHEREFORE, plaintiff's motion for leave to File an Amended 
Complaint or in the alternative for a conference on the forms of the Order 


should be denied, 


* 3 Moore's Federal Practice (2d. ed.) 904 
[Subscription Omitted in Printing] | 


[Certificate of Service Omitted in Printing} 
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[Filed November 9, 1967] 


[Caption Omitted in Printing] 
PLAINTIFF'S REPLY TO OPPOSITION OF 
ae DR COMEEAGIt aaa FOR LEAVE TO 

Now comes the plaintiff, BLAKE CONSTRUCTION CO., INC., 
and for reply to defendants' opposition to its motion for 
leave to amend the complaint Svatess 

1. There is are hereto and incorporated herein 
by reference. 2 SphtX py of the proposed amended complaint of the 
plaintiff, for which leave to file is sought in the instant 
motion. The matters and facts contained in such proposed 
amended complaint are necessary for a full and adequate con- 
sideration of the plaintiff's causes of action against the 
defendants, THE RIGGS NATIONAL BANK and AMERICAN VOCATIONAL 
ASSOCIATION, INC. | 

2. Inasmuch as the adequacy of plaintiff's causes of 
action is sought to be determined upon Ahe pleadings, as a 
result of the said defendants motions to dismiss, the plaintiff 
should be entitled.in the interests of justice to have a full 
and complete record made by such pleadings. 

3. Plaintiff further respectfully requests that the 
court consider the attached proposed amended complaint as a 
part of its original motion for leave to amend the complaint | 
and to consider it as incorporated in the said original motion. 

WHEREFORE, the pleintire requests that leave be accorded 
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it to file its proposed amended complaint in- the above entitled 


cause. 
[Subscription Omitted in Printing] | 


[Certificate of Service Omitted in Printing] 


[Filed November 9, 1967] 
[Plaintiff's Exhibit A] 
[Caption Omitted in Printing] 


AMENDED COMPLAINT BY PRIME CONTRACTOR 

AGAINST SUBCONTRACTORS FOR DAMAGES RE- 

SULTING FROM NEGLIGENCE AND BREACH OF 

CONTRACT IN.PERFORMANCE OF CONSTRUCTION 

CONTRACT AND AGAINST ADJACENT LANDOWNERS 

FOR A DECLARATORY JUDGMENT AND OTHER RELIEF 
| 


| 
Now comes the plaintiff, BIAKE CONSTRUCTION CO., INC. 
[hereinafter referred to as "BLAKE"], by its attorneys, DANZANSKY 
& DICKEY, and by leave of court first had and obtained files 
its amended complaint against the defendants, EASTERN FOUNDATION 
COMPANY, INC. [hereinafter referred to as "EASTERN" ], MORAUER & 
HARTZELL, INC. [hereinafter referred to as MORAUER & HARTZELL], 
AMERICAN VOCATIONAL ASSOCIATION, INC. [hereinafter referred to 
as "AVA"], and THE RIGGS NATIONAL BANK [hereinafter referred to 
as "“RIGGS"], and alleges: | 


1. The plaintiff incorporates by reference paragraphs 
1 through 27 of its original complaint heretofore filed in the 
above-entitled cause, and repeats and realleges the said para- 


graphs (including the references to Exhibits 1-13 contained 

therein) as paragraphs 1 through 27 of this amended complaint. 
28. Prior to the payment of the settlement figure of 

$71,687.65 by GSA to RIGGS as aforesaid, the plaintiff filed a 
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suit in the United States District Court for the District of 
Columbia on September 23, 1966, to enjoin such payment on the . 
grounds that GSA lacked the power and authority to make such 
payment and RIGGS was not entitled to receive the same. This 
suit was denominated Blake Construction Co., Inc. v. Lawson B. 
Knott, Administrator, General Services Administration and The 
Riggs National Bank, and was designated as Civil Action No. 
2522-66. A motion for a temporary restraining order to restrain 
GSA from making and RIGGS from receiving such payment was also 
filed on September 23, 1966, but while the matter was pending 
on application to the court for a temporary restraining order, 
the defendant RIGGS hurried over to the offices of GSA and 
obtained delivery of the check for the said payment. The said 
defendant RIGGS, well knowing that the plaintiff was making 
every effort to obtain an adjudication concerning its right to 
receive such money, inequitably and unjustly sought to frustrate 
such right by obtaining the money when it knew a suit for in- 
junction and motion for temporary restraining order was pending, 
with the result that such suit was rendered moot and the plain-| 
tiff was precluded from having its day in court on this question. t 

29. -Prior to the settlement by GSA with the defendants 
RIGGS and AVA as aforesaid, the plaintiff repeatedly requested 
that there be a judicial determination of the right of the said 
defendants to recover on the claims for property damages 
asserted by them, the plaintiff denying that GSA had any lia- 
bility and asserting that neither it nor its subcontractors 
had any liability to the property owners. For example, plain- 
tiff's Exhibit 11 shows that the plaintiff requested GSA to file 
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suit against BLAKE in the United States District Court for the 
. District of Columbia, stating that BLAKE would thereupon use 
third-party practice to bring in all the pErtios! involved and 
thus obtain a complete adjudication. on the merits as to all 
parties. Exhibit 13 asked GSA to require the SIS owners 
to file suit so that a complete determination as to all parties 
could them be obtained. However, the defendants RIGGS and AVA 
frustrated a judicial determination of these questions and 
inequitably obtained and received money vwightfully belonging to 
BLAKE as aforesaid. | 

30. While its claims for property damages were pending 
with GSA, the defendant AVA caused many of its members through- 
out the United States to flood the members of Congress with 
numerous letters and communications, both written and oral, 


which were designed to and had the effect of producing intense 


Congressional pressure upon GSA to make an unprecedented settle- 
ment with said property owners and to frustrate the rights of 
the plaintiff to obtain a judicial determination of the rights 
and liabilities of the parties. Heavy Congressional pressure 
was placed upon GSA as a result of such activities by AVA. 

The settlement and payment made by GSA to AVA as a result there- 
of was not only beyond the power of GSA, but was without pre- 
cedent in that agency. 

31. GSA did not have the power or authority to make 
the settlements with the defendants RIGGS and AVA as aforesaid. 
The said defendants' claims for consequential damages to their 
buildings as an alleged result of nearby (but not immediately 


contiguous) excavation operations were claims or causes of 
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action sounding only in tort. The sovereign immunity of this 
United States to tort actions has been waived by the Federal 
Tort Claims Act, 28 U.S.C. §1346(b), but such rights are limited 
to the terms and conditions of the statute. Under 28 U.S.C. 
§2672, a federal agency is given the power to settle or adjust 
any tort claim for damages of $2500 or less. Inasmuch as the 
settlement paid by GSA to AVA amounted to $485,539.89, and the 
amount paid to RIGGS amounted to $71,687.65, GSA had by specific 


statute no power to make such settlement. Settlements for : 
sums in excess of $2500 are covered by 28 U.S.C. §2677, which a 
provides as follows: 
"The Attorney General, with the approval of the - 
court, may arbitrate, compromise or settle any 
claim cognizable under section 1346(b) of this 
title, after the commencement of an action thereon." ’ 
Inasmuch as the defendants RIGGS and AVA were not required to 
commence an action on their claims, although plaintiff had re- 
quested GSA to require such procedure as aforesaid, there was : 
no settlement by the Attorney General nor any approval thereof 
by the court. As a result, the settlements in question were 
beyond the power of GSA, which the said defendants knew or . 
should have known. The said defendants in dealing with the 
United States Government were charged with knowledge of the 
lack of authority of GSA to make such settlements and were re- . 
quired to ascertain the extent of the actual authority of the 
Government's agents purporting to act. The claims asserted 
by the defendants RIGGS and AVA were not based on any contract, { 
express or implied, between themselves and the United States, 
and there was no privity of contract between the said parties. 
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The said defendants threatened a tort action against the 
United States and its contractor, BLAKE, and at one point pressed 
for immediate settlement on the stated ground that the two-year 


statute of limitations under the Federal Tort Claims Act was 
about to expire. The measure of damages claimed and paid to 


- the said defendants sounded only in tort, such as damages to 


buildings and furnishings, extra services as a result of damages, 
professional fees involved, loss of staff time ‘and efficiency, 
cost of capital investment and taxes, tenant claims, cost of 
repairing party wall, moving expenses and dinners for personnel, 
late work, cost of razing building, and improvements made to 
another building. In fact, such tort damages in the case of 
AVA amounted to $485,539.89, although it had purchased both 
land and building shortly before the alleged damages for the 
total price of $500,000, which was the fair market value of the 
entire property on the date of the alleged damages. The United 
States did not acquire title to the property as @ result of its 
so-called settlement, and in fact the owners are today erecting 
@ high-rise building on the site. | 
32. The plaintiff is unable to obtain relief by suit 


against the United States in the Court of Claims for the reason 


that it Gannot even yet file suit. There are a large number 
of unresolved or unadjudicated claims by BLAKE against GSA 
resulting from the performance of the extensive construction 


contract in question, and plaintiff must first pursue its 
administrative remedies with the contracting officer or with 
the GSA Board of Contract Appeals before such claims are ripe 
for suit in the Court of Claims. Under the authority of Crown 
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Coat Front Co., Inc. v. United States, U.S. > Of SCG. 


1177 (1967), and Nager Electric Co., Inc. v. United States, 
368 F.2a 847 (Ct.Cl. 1966), plaintiff cannot file suits piece- 


meal in. the Court of Claims. Accordingly, the said defendants 
will have the use of BIAKE's money for many years until the 
plaintiff can file one suit in the Court of Claims embodying all 
its claims, as well as for the average period of six to eight 
years required to obtain a judgment after suit has been filed 
in that court. Plaintiff will be unable to collect interest 

on its money for such extended period of litigation even when 

it obtains a favorable judgment, and the defendants! inequitable 
retention of BLAKE's money under such circumstances entitles the 
plaintiff to the imposition of a constructive trust upon such 
money. In addition, the plaintiff in filing suit against the 
United States in the Court of Claims would be unable to join as 
parties defendants either the defendants RIGGS and AVA or its 
own subcontractors, defendants EASTERN end MORAUER & HARTZELL, 
and would therefore be unable to obtain a complete adjudication 
of the respective rights and duties of all parties in one suit 
or action, with the risk thereby of inconsistent judgments which 
could prejudice the plaintiff in both suits or actions. 


33. Under the circumstances set forth above, GSA was 
under no absolute duty to provide lateral support to the land 
of the defendants AVA and RIGGS for the reason that such land 
was improved by the erection of buildings thereon. Consequently, 
the only duty upon GSA or its prime contractor, BLAKE, was to 
exercise due care under the circumstances and not be guilty of 


negligence in the excavation and construction operations. Both 


JA 41 
BIAKE and its respective subcontractors, EASTERN and MORAUER & 
HARTZELL, at all times denied any negligence or dereliction of 
duty on their part and the plaintiff was entitled to an adjudi- 


cation of such issues, and GSA and said defendants lacked the 
power or authority to deprive plaintiff of such right and to 
act as a volunteer in making the settlements with defendants 
RIGGS and AVA. Prior to such settlements, BLAKE informed GSA 
and the defendants that it was solvent, as in fact it was and 
is, and that it was able to respond in damages for any judgment 
that might be entered against it for such alleged tort. In 
addition, BLAKE had furnished a valid performance bond with a 
corporate surety sufficient to insure performance of the con- 
tract, and carried adequate liability insurance to cover its 
own negligence, if any. As a result of the defendants! inequite 
able conduct as aforesaid, BLAKE has been deprived of its money 
without any recourse to its insurance or right to indemnity 
from its subcontractors to which it would otherwise be entitled. 
Pleading in the alternative, plaintiff alleges jas to defendants 
AVA and RIGGS that there was no negligence in the construction 


operations and that any distress or damages which may have been 
sustained by the buildings owned by the said defendants were not 
caused by nor the proximate result of any negligence or viola- 
tion of legal duties by the plaintiff or its subcontractors. 


WHEREFORE, the plaintiff, BLAKE CONSTRUCTION CO., INC., 
demands judgment against the defendants as follows: 

(1) Judgment against the defendants, EASTERN FOUNDATION 
COMPANY, INC. and MORAUER & HARTZELL, INC., or| either or both 
of them, in the amount of $1,500,000.00, together with interest 
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and costs of suit. 

(2) Judgment against the defendant » AMERICAN VOCATIONAL 
ASSOCIATION, INC., in the amount of $485,539.89, plus interest 
and costs of suit. } 

(3) Judgment against the defendant, THE RIGGS NATIONAL 
BANK, in the amount of $71,687.65, plus interest and costs of 
suit. 

(4) Declaratory Judgment determining the rights, duties 
and liabilities of the parties, including a determination that 
BLAKE CONSTRUCTION CO., INC. and GENERAL SERVICES ADMINISTRATION 
were not liable to the defendants, AMERICAN VOCATIONAL ASSOCIA= 
TION, INC. and THE RIGGS NATIONAL BANK; that GENERAL SERVICES 
ADMINISTRATION had no power or right to pay over the funds of 
BLAKE to the said defendants; that AMERICAN VOCATIONAL ASSOCIA- 
TION, INC. and THE RIGGS NATIONAL BANK had no right to receive 
-and retain the funds of BLAKE; and that the said defendants 
were unjustly enriched; and that the monies received by said 
defendants from the funds of BIAKE should be impressed with a 
constructive trust in favor of the latter. 

(5) Judgment impressing constructive trust on the funds 
of BLAKE CONSTRUCTION CO., INC. in the possession of the 
defendants, AMERICAN VOCATIONAL ASSOCIATION, INC. and THE RIGGS 
NATIONAL BANK. 

(6) Such other and further relief as justice may re~- 
quire or equity shall deem meet. 


[Subscription Omitted in Printing] 
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[Filed November 13, 1967] : 


[ Caption Omitted in Printing] 


FURTHER OPPOSITION OF DEFENDANT RIGGS NATIONAL 
BANK TO PLAINTIFF*S MOTION FOR LEAVE TO FILE 
AN AMENDED COMPLAINT OR IN THE ALTERNATIVE 


A_CONFERENCE TO SETTLE THE FORM OF ORDER 


Under Certificate of Service November 9, 1967 plaintiff, Blake 
Construction Co., Inc., have served upon the defendants a copy of the 
proposed Amended Complaint. This complaint is clearly without merit 
as to the claim that "certain facts" are necessary to be presented "for 
a full and adequate consideration of plaintiff's causes of action against 
the defendants, ... .” (Plaintiff's Reply to Opposition of Defendants 
for Motion to Leave to Amend Complaint, Page 1]. 

The proposed additions submitted by plaintiff are conclusion-~- 
ary and without relevancy to the legal issue already ruled upon by this 
Court; there is no information, material or fact that cures the basic 
defect of plaintiff's original complaint.: On the other hand, the con- 
clusionary statements made in Plaintiff's proposed Amended Complaint are 


self-serving factual equitable arguments which in no pon serve to chale 
lenge the basic legal standing of the plaintiff against these defendants. 
Therefore, no amendment should be allowed in this cause where 
it is clear the complaint would still be legally insufficient and the 
basic defect would not be cured. The Court in its discretion should 
deny this Motion. | 
[Subscription Omitted in Printing] 


[Certificate of Service Omitted in Printing] 


JA 44 
[Filed November 16, 1967] 


[Caption Omitted in Printing] 
SUPPLEMENTAL OPPOSITION OF DEFENDANT 
AMERICAN VOCATIONAL ASSOCIATION, INC, 

TO PLAINTIFF'S MOTION FOR LEAVE TO FILE 
AN AMENDED COMPLAINT OR IN THE ALTERNATIVE 
FOR CONFERENCE TO SETTLE FORM OF ORDER 

Plaintiff has replied to the opposition of defendants American Vocational 
Association, Inc. (AVA) and Riggs National Bank (Riggs) to plaintiff's motion 
for leave to file an amended complaint or in the alternative for a conference 
to settle the form of the order of dismissal of plaintiff's complaint 
(Certificate of Service dated November 9, 1967). Plaintiff's reply has 
attached thereto a "proposed amended complaint" which plaintiff requests 
that the Court consider as a part of plaintiff's original motion for leave to 
amend. 

In its original motion, plaintiff stated that “certain facts and the effect 
of certain legal principles" were referred to by counsel at the hearing on 
defendants' motions to dismiss the complaint; which were not contained in 
the complaint, and that, therefore, leave to amend is necessary "in order 
to have all of the facts bearing upon the question of the statement of a cause 
of action before the Court of Appeals upon review of this Court. " 

It was demonstrated in defendant AVA's opposition that the grounds 
stated in support of plaintiff's motion do not show that justice requires that 
leave to amend be granted within the meaning of Rule 15 of the Federal Rules 
of Civil Procedure; that plaintiff failed to support its motion with a concise 


statement of material facts as required by Rule 9(b) of this Court; that the 


purpose of the allegedly needed amendments, viz, , to place all relevant facts 
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and legal principles before the Court of Appeals, is not one contemplated by 


Rule 15; and that granting of the motion would serve merely to delay 


disposition of this case and unduly prejudice defendant AVA. Plaintiff's Reply 


to Opposition of Defendants to Motion for Leave to Amend Complaint does not 
attempt to meet any of the above-stated grounds in opposition to the motion 
for leave to amend, Indeed, plaintiff's Reply is not a reply at all, but merely 
a tardy amendment of its motion for leave to amend its complaint, The Reply 
only requests the court to consider the attached "Proposed Amended Complaint" 
as part of plaintiff's original motion, Plaintiff makes no effort, apart from 
the rambling allegations of its’ proposed amended complaint, to present 
adequate grounds in support of its conclusion that leave to amend should be 
granted "in the interests of justice" within the meaning of Rule 15 (Haintiff's 
Reply to Opposition of Defendants to Motion for Leave to! Amend Complaint, 
page 2). i 
In any event, the proposed amended complaint is not submitted for the 
purpose of stating a cause of action against defendant AVA in the trial court, 
but for the purpose of presenting the matter contained therein to the Court of 
Appeals on review of the trial court's order of dismissal, Even if plaintiff 
were seeking to amend and plead over, the proposed amended complaint 
would be subject to a motion to dismiss on the same grounds stated by 


defendant AVA in support of its motion to dismiss the original complaint. 


' Under these circumstances leave to amend should in the Court's discretion 


be denied (see pages 5 and 6 of defendant AVA's Oppositito Plaintiff's 
Motion for Leave to Amend Complaint), 


The proposed amended complaint, rather than setting forth additional 
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factual allegations sufficient to state a cause of action against defendant AVA, 


is composed largely of argumentative legal conclusions which are not relevant 


to plaintiff's alleged claim against defendant AVA, Except as to paragraph 28 
and part of paragraph 29 which were not referred to at all during argument of 
defendant's motion to dismiss the complaint, * the proposed amendments 
merely amplify the remarks of plaintiff's own counsel at the argument 
concerning matters not contained in its complaint or in the exhibits attached 
thereto. | 

Plaintiff alleges in the proposed amended complaint that defendant AVA 
caused its members to petition members of Congress with resultant pressure 
upon the General Services Administration (GSA) to settle defendant's claims 
against GSA (paragraph 30); that GSA did not have the authority to make the 
settlement with defendant AVA (paragraph 31); and that plaintiff cannot yet 


file suit against the United States because there exist "unresolved or 


unadjudicated claims" under the contract between GSA and plaintiff and becauge 


plaintiff has failed to exhaust its administrative remedies under the contract 
(paragraph 32), These allegations strongly reinforce defendant AVA's 


position, argued at the hearing on the motions to dismiss and in its 


memorandum in support of dismissal, that the United States is an indispensable 


party to this suit, and that a declaratory judgment in this case would not be 


* The necessity for leave to amend arose, according to plaintiff, out of 
references of counsel at oral argument upon the motions to dismiss 
(Plaintiff's Motion for Leave to Amend Complaint or in the Alternative 
for a Conference to Settle Form of Order, paragraph 2), 


v 
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dispositive of the issues involved (see pages 21-26 and 27 -30 of Memorandum 


of Points and Authorities in Support of Motion to Dismiss as to Defendant 

American Vocational Association, Inc.). It is submitted that the mere 

statement of these allegations demonstrates that plaintiff's proposed amended 
| 


complaint does not serve any legitimate purpose and therefore that leave to 
| 
| 
The allegations that prior to the settlement of defendant AVA's claim 
| 
plaintiff invited GSA to sue plaintiff and requested GSA to require defendant 


amend should be denied, 


AVA to sue the United States (paragraph 29) and that plaintiff and its 
subcontractors were not negligent in performance of the’ work under their 
contracts (paragraph 33) have no relevance to this case. * If these allegations 


i 


state a cause of action it is one against the United States and not against AVA, 


It is submitted that plaintiff's motion for leave to amend its complaint to 
include the allegations above-mentioned, for the purpose of presenting those 
allegations to the Court of Appeals would be unduly prejudicial to defendant 
AVA, not only because the allegations are irrelevant and without legal merit, 
but also because their inclusion in an already lengthy complaint would serve 
only to confuse and becloud the issues in the event of review in the Court of 
Appeals. | 

We can see no reason for further delaying the disposition of this case in 


the trial court by the holding of a hearing on plaintiff's motion for leave to 


amend its complaint. It is respectfully submitted that this Court may properly 


¥ Paragraph 28 of the amended complaint does not pertain to defendant AVA. 
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and should dismiss plaintiff's motion without hearing as being on its face 
without legal merit. 
[Subscription Omitted in Printing] 


[ Certificate of Service Omitted in Printing] 


{Filed December 21, 1967] 
[Caption Omitted in Printing] 


ORDER 


Upon consideration of the _motion of Plaintiff for 


leave to gmend complaint or in the alternative for a conference 
to settle form of order 

filed herein, November 2, 1967 it is this _2ist 

day of December : » 19_67 


ORDERED that ee e ar motion be and the 
same hereby is denied. 
e 


ROBERT M. STEARNS, Clerk 


: By. 3 4D : aio 
} | Deputy hs 
“~~ PRESIDING JUDGS | 


JOHN J. SIRICA 


* 


[Filed December 21, 1967] 
[Caption Omitted in Printing] 


ORDER DISMISSING COMPLAINT 
Upon consideration of the motion of defendant American Vocational 


Association, Inc., to dismiss the complaint as to such defendant in the 


| 
| 
! 
| 
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above-entitled cause, and the court having heard argument of counsel for 
the respective parties, and having considered the | Seerorenca of Points 
and Authorities; and being fully advised, itis this Zl st day of December 


1967, | 


_.° ORDERED, that the said motion be and the same hereby is granted and 


the said complaint is hereby dismissed, 


[Certificate of Service Omitted in Printing] 


[Filed December 21, 1967] 
{Caption Omitted in Printing] 
ORDER 


This cause came on to be heard upon the Motion of the defendant 


Riggs National Bank to dismiss the cause of action and in consideration 
of the Memorandum of Points and Authorities and the arguments of counsel 
o December 
it is this 2S day of Nevember, 1967. 
ORDERED that the Motion is in the same hereby granted that the 
action be dismissed as to the defendant Riggs National Bank. 


[Certificate of Service Omitted in Printing] 
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[Caption Omitted in Printing] 
AS TO DEFENDANTS AMERICAN VOCATIONAL 
ASSOCIATION, INC. AND THE RIGGS NATIONAL 
BANK UNDER RULE 54(b) OF THE FEDERAL RULES . 
OF CIVIL PROCEDURE. 

Now comes the plaintiff, BLAKE CONSTRUCTION CO., INC., 
[hereinafter referred to as "BIAKE"], by its attorneys DANZANSKY 
& DICKEY, and moves the court to make an express determination 
and direction for entry of final judgment as to defendants 
AMERICAN VOCATIONAL ASSOCIATION, INC. [hereinafter referred to 
as "AVA"] and THE RIGGS NATIONAL BANK [hereinafter referred to 
as "RIGGS"] under Rule 54(b) of the Federal Rules of Civil Pro- 
cedure, and for grounds for said motion Says: 

1. . The court has heretofore heard motions by the defen- 
dants AVA and RIGGS to dismiss the complaint as to said defendant» 
on the grounds that it failed to state a cause of action. Pilain- 
tiff filed a motion for leave to amend the complaint or in the 
alternative to set up a conference to settle form of order, 
which motion was denied on December 21, 1967. On the same date, 
the court entered orders dismissing the complaint as to the 
said defendants. The court also dismissed the complaint as to 
the defendant EASTERN FOUNDATION COMPANY, INC. on the grounds 
that there was a prior suit pending between the same parties; 
the instant case continues as to defendant MORAUER & HARTZELL. 

2, When the motions of AVA and RIGGS to dismiss the 
complaint were argued (before the court had ruled thereon), 
the court stated that in the event said motions were granted, 


BE Die Wi pe, 
we *& F 


xr » &©* PES FF evevyrsry Fy 


Sey ee |G & Teng 8 4% 


ee 


sl 


JA 51 ; 

the plaintiff would have available as a remedy an immediate 
right of appeal on the issues of law thus raised. Inasmuch as 
the plaintiff's alternative motion for a conference to settle 
form of order was denied, the plaintiff has not hitherto had 
an opportunity to request the entry.of a final judgment under 
Rule 54(b) procedures which would permit a direct appeal, in 
the event the court sustained the defendants! motions as a 
matter of law. . 

3. The issues made by the complaint as to the defendant: 
AVA and RIGGS can properly be the subject of a direct appeal - 
to the United States Court of Appeals for the District of 
Columbia Circuit while the remainder of the suit is adjudicated. 
There remains an action by the plaintiff against defendant 
MORAUER & HARTZELL, INC. which is now at issue, concerning the 
responsibility for the work performed on the premises at the 
new Court of Claims Building. Such cause of action is sub- 
stantially different from the claims asserted against the defen- 
dants AVA and RIGGS, and there is no necessity for the determina} 


tion of the legal questions concerning the latter to await the 
outcome of the entire action. In fact, there is also another 


suit pending known as Eastern Foundation Company, Inc. v. Blake 
Construction Co., Inc., Aetna Casualty and Suret Co. of Hartfo 


Connecticut, and Morauer & Hartzell, Inc., Civil Action No. 
3371-66, wherein the legal rights and duties of the plaintiff 


as the prime contractor and the defendants Eastern Foundation 
Company, Inc. and Morauer & Hartzell, Inc. as subcontractors 
will be adjudicated. There is no just reason for delay of an 
appeal as to the defendants AVA and RIGGS upon issues which 

| 
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are based upon other and different theories of liability. 

4. Under Rule 54(b) of the Federal Rules of Civil Pro- 
cedure, where there are multiple parties the court may direct 
the entry of a final judgment as to one or more but fewer than 
all of the parties upon the court making an express determina- 
tion that there is no just reason for delay and upon an express 
direction for the entry of judgment. The plaintiff submits that 
this is a proper and appropriate case for the exercise of such 
discretion by the court and for the entry of an order making 
such express determination as provided by Rule 54(b) of the 
Federal Rules of Civil Procedure. 

WHEREFORE, the plaintiff moves the court to enter an 
order making an express determination and direction for entry 
of final judgment under Rule 54(b) of the Federal Rules of 
Civil Procedure. 


[Subscription Omitted in Printing] 
[Certificate of Service Omitted in Printing] 
? 


{Filed January 12, 1968] ee : 
2 [Caption Omitted in Printing] 


POINTS AND AUTHORITIES IN SUPPORT OF 
So, - MOTION FOR EXPRESS DETERMINATION AND 

= DIRECTION FOR ENTRY OF FINAL JUDGMENT 
G AS TO DEFENDANTS AMERICAN VOCATIONAL 
ASSOCIATION, INC. AND THE RIGGS 
NATIONAL BANK UNDER RULE 54(b) OF THE 
FEDERAL RULES OF CIVIL PROC. 


EDURE. 


Rule 54(b) of the Federal Rules of Civil Procedure. 


———— 


““[Subscription Omitted in Printing} _ 
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[Filed March 28, 1968] 


[Caption Omitted in Printing] 


ORDER 


Upon consideration of the Motions to Dismiss as to Defendants 


American Vocational Association, Inc. and ihe Riggs National Bank, 


Memoranda of Points and Authorities in Support of Such Motions, Opposition 


of Plaintiff to Motions to Dismiss as to Defendants American Vocational 


Association, Inc, and The Riggs National Bank, Memorandum of Points 


and Authorities in Support of Plaintiff's Opposition, and 


Plaintiff's Motion 


for Express Determination dnd Direction Under Rule 54(b), and the Court 


having heard arguments of counsel for the respective parties and being 


fully advised, it is by the Court this AF day 


» 1968, 


ADJUDGED,. ORDERED AND DECREED, that the Motions to 


Dismiss the Complaint as to’the Defendants American Vocational Association, 


Inc. and The Riggs National Bank be and the same hereby are granted. 


This order shall supersede similar orders heretofore entered by the Court 


on December 21, 1967. 


A ! i 
The Court further expressly detePmines that there is no just 


reason for delay and directs that final judgment upon the 


orders aforesaid 


be and hereby are entered in favor of the defendants American Vocational 


Association, Inc. and The Riggs National Bank and ee —~ plaintiff 


Blake ORS ESOS Lo» Inc. 


JA 54 
[Filed April 24, 1968] 
{Caption Omitted in Printing] 
NOTICE OF APPEAL 
Notice is hereby given that BLAKE CONSTRUCTION CO., INC., 

Plaintiff above named, hereby appeals to the United States 
Court of Appeals for the District of Columbia Circuit from an 
Order dismissing the complaint as to Defendants AMERICAN 
VOCATIONAL ASSOCIATION, INC., and THE RIGGS NATIONAL BANK, and 
from final judgments entered in favor of said Defendants 
AMERICAN VOCATIONAL ASSOCIATION, INC. and THE RIGGS NATIONAL 
BANK, said Order and Judgment having been entered in this 
action by this Court on March 28, 1968. 


[Subscription Omitted in Printing] 


[Certificate of Service Omitted in Printing] 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
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and 


THE RIGGS NATIONAL BANK, 
Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States Court of Appeals a 
for Be dover 4 sowcbie Giscult = =§BRIEF FOR APPELLANT 


. DE Sect 
ED 5 1968 oes 
7 . DANZANSKY & DICKEY 
allan Xi Vaulsoud 1120 Connecticut Ave., N.W. 
CLERIC Washington, D.C. 20036 


Robert D. Roadman Blake Construction Co., Inc. 


1120 Connecticut Ave., N.W. 
Washington, D.C. 20036 


(i) 


TABLE OF CONTENTS 


I. Claims For Damages To Adjoining Property As a Result of 


Vil. 


Building Construction Operations By a Prime Contractor Per- 


_ forming Work For the United States Could Sound Only’ in 
Be a aaa ada ans mil a A a a a A: aA ae 


. The General Services Administration Exceeded Its Power or 


Authority When It Effected Settlements and Made Payments 


hosthe Defendantsi7 tyson ete eee awk KS 
. The Defendants Were Chargeable With Knowledge of the Lack 


of Power or Authority of the General Services Administrati tion 


to Make the Settlements in Question .............1..-.-. 
. Neither the United States Nor the Plaintiff Was Under an 


BB 


Absolute Duty to Provide Lateral Support to Land 


Improved By the Defendants’ Buildings ........... Liens 
. The Defendants Were Unjustly Enriched By Receiving Pay- 


ments Involving the Use of the Plaintiff's Money, and the 
Latter Is Entitled to Seek the Imposition of a SEES 


. Plaintiff Was Entitled to a Judicial Determination of Its Lia- 


bility, if Any, to the Defendants of Which It Was Deprived 


By the Conduct ofthe Latter: ooo eee ee 


The Plaintiff Should Have Been Granted Leave to Fil an 


Amended) Complaint) ai 5 aia ain otic nial a aise atiacdia ae nf niente 
. The Plaintiff’s Complaint Stated a Cause or Causes of Action 


Upon Which Relief Could Be Granted and Was Not Subject 


e PANY Doe vray =~ don Rl at ela Ae nec in a act IA TO SO Sa 


eee ees ee eee eeeseseeeeeeseeeeeesse ee eesian en eeseae 


(ii) 


TABLE OF CASES AND AUTHORITIES 


CASES: Page 
*Anglo-American Association v. Campbell, 13 App.D.C. 581 (1898) ..... 19 
*Archbold v! McLaughlin, 181 F.Supp. 175 (D.C._D.C. 1960).......... 24 
*Bartholomae Corporation v. United States, 135 F.Supp. 651 (S.D. 

Cal., 1955) affirmed 253 F.2d 716 (C.A. 9, 1957) .......-....... 9 
*Blake Construction Co., Inc. v. United States, 111 US.App.D.C. 271, 

ZIG ZEST CLIO ee ccc cichareletebclionenetlohiol abe arctan tama 15, 16 
Britton v. Atlantic Coast Line R. R. Co., 303 F.2d 274, 275 (C.A. 5, 

1962) ee ne cai 9 Ee aR ieee ee meager She 25 
*Brown & Root, Inc. v. United States, 116 F.Supp. 732 (Ct.Cl. 1953) ... 20, 

21, 26 
*Cannon Construction Co. v. United States, 319 F.2d 173 (Ct.Cl. 

EOGS icoeicteiectedhed tet nokta le ete cata acne ae 12 
Cohen v. Gensbro Hotel Co., 259 F.2d 78, 82 (C.A. 9, 1958) ......... 25 
Columbia Hospital of Richland County v. United States, 113 F.Supp. 

EDP EZ CCCET EZ CII SS ete tech anchet neon ciate ete nette 15 
*Continental Illinois Nat. Bank & Trust Co. v. United States, 115 

EeSupp3S92(CCCEI9SS i clciclcleleicicicic ee ol nee 12, 13 
Crown Coat Front Co., Inc. v. United States, 386 US. 503, 87 S.Ct. 

EDT TICIIOT ice tohelctclicheicictchchel cleo td aie tet 22 
*Dixon v. Wilkinson, 2 MacArthur 425, 9 D.C. 425 (1876) ........... 17 
*Doing v. Riley, 176 F.2d 449 at 458 (C.A. 5, 1949)............... 19 
Federal Crop Ins. Corporation v. Merrill, 332 US. 380, 68 S.Ct. 1 

O47 rt en cl ceeh ch letetedckechchehc ket acted ken tte aca eae 15, 16 
Ferguson v. United States, 60 Ct.Cl. 649, affirmed 273 U.S. 660, 47 

SCSES OS 2D ia rake oh sche tetepctclodetatc aekcr is ane etree eee 15 

*France v. Coleman, 29 App.D.C. 286 at 294 and 295 (1907)......... 19 
Gay Street Corporation of Baltimore v. United States, 127 F.Supp. 
SSSHESO CECE S41 ClOSS reer athe ee eae 16 


Harrington v. Emmerman, 88 U.S.App.D.C. 23, 186 F.2d 757 (1950).... 19 
*Harris v. United States, 205 F.2d 765 (CA. 10, 1953) ............. 8,10 


(iti) 


Holton, Seeley & Co. v. United States, 65 F.Supp. 903 (Ct.Cl. 1946) .... 22 


Hubsch v. United States, 338 U.S. 440, 70 S.Ct. 225 (1949) ...)......- 14 
Jacob Reed’s Sons, Inc. v. United States, 60 Ct.Cl. 97, affirmed 273 

TSS 200 8473S CeaS3O S27) ee 15 
Keokuk & Hamilton Bridge Co. v. United States, 260 US. 135, 43 

SCOURS 77922) Pace aaieleneiictetcncleictcieieine ations ee ied en 9 
Klebenow v. New York Produce ee 344 F.2d 294, 300 (e A. 

DET O6S ie ee ee eras mamas 25 
Langevin v. United States, 100 Ct.Cl. 15, 31 (1943)........1....... 13 
Martin v. Ethyl Corp., 341 F.2d 1, 4 (C.A. 5, 1965) .......:....-.. 25 
*Nager Electric Co., Inc. v. United States, 368 F.2d 847, (Ct.Cl. 1966)... 22 
National Electronic Laboratories, Inc. v. United States, 180 F.Supp. 

337. (CUCTNIS6O) See pa rar ton tap sl eae” 15, 16 
*Northern Transportation Co. v. City of Chicago, 9 Otto 635, 99 US. 

SEH BRIA) Ne ons a a i gl a li Sh 18 
Nuveen v. Board of Public Instruction, 88 F.2d 175 (C.A. 5, 1937) ..... 19 
*Osin v. Johnson, 100 U.S_App.D.C. 230, 243 F.2d 652, 656 (1957) .... 19 
*Peabody v. United States, 231 U.S. 530, 34 S.Ct. 159 (1913) |........ 9 
Power v. United States, 18 Ct.Cl. 263, 275 (1883)........./........ 13 
Sayre v. Shoemaker, 263 F.2d 370, 371 (C.A. 5, 1959) ..... eoctte: 25 
Sutton v. United States, 256 U.S. 575, 41 S.Ct. 563 (1921) . ; sao nl me 10 
*United Dispatch, Inc. v. E. J. Albrecht Co., 62 S.E.2d 289 (Ww. Va. 

a 8) Sl fo i yn ey 11 
United States v. Minnesota Mutual Investment Company, a. US. 

2E2 46 SCO SOP AS9 26) rere saan ice ee 10 
United States v. Shapiro, Inc., et al., 92 US.AppDC. 91, 202 F.2d 

4591(2953)) oe er Re oe a nal aa a 17 
United States v. Willis, 164 F.2d 453 (C.A. 4, 1947) ...... eens 15 
*Whiteside v. United States, 93 U.S. 247, 257 (1876)......1.-...--- 15 


*Wm. Cramp & Sons Ship & E. B. Co. v. United States, 216 US. 494, 
SOS CE SILI CE IO ett delineate eae a rie 12, 13 


(iv) 


STATUTES: 
United States Constitution, Fifth Amendment .................. 2, 8,9 
ZEROS CSAS cial dictate) oichctarleilelicl aijctekcichel chek tol eka aot eonck acti 10, 27 
Dao) DAs tac Fal 1 aati a a A a i a ea 8 2 
Federal Tort Claims Act: 

LO STEIN eon) reli to aittchel ohekchek- tiie klein eae eee 6,9 

ZENS CAS ZOU Dil lnie chclial cede nel heheheh dcheaced- tt ait 2, 6, 13, 14, 27 

Bais | Vl Ot LTT ae iam mI LR inl ma a 2, 6, 13, 14, 28 
D. C. Code, 1967 Edition 

Sectionpbl-S2 bho ctictelc cielebehclatcitchcd tate eat t aed lat acta 1 
MISCELLANEOUS: 
Federal Rules of Civil Procedure: 

RCE ewe saree ts mi cnol ohaictte a r ie iced rcicte 24, 25 

Riel S4(byi ee ee ep ee Uae: 1,3 
3 Moore’s Federal Practice, Second Edition 

5) Sl} 74 Oe RRS cl Soll a ea di 24 
4 Scott on Trusts 

Lc Ta in RR eR Rin IA Ra oe nn ie nm 19 


*Cases chiefly relied on. 


IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,001 


BLAKE CONSTRUCTION CO., INC., 
Appellant 


v. | 
AMERICAN VOCATIONAL ASSOCIATION, INC. 
and 


THE RIGGS NATIONAL BANK, 
Appellees 


APPEAL FROM THE UNITED STATES DISTRICT cer 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This case was brought in the United States District Court for the 
District of Columbia under D. C. Code, 1967 Edition, Section 11- 
521, the amount in controversy exclusive of interest and costs being 
in excess of $10,000. Final judgment against both defendants herein 
was entered by the Court pursuant to the provisions of Rule 54(b) 
of the Federal Rules of Civil Procedure on March 28, 1968. 


This Court’s jurisdiction on appeal is based on U. S. Code, Title 
28, Section 2191. | 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 


1. The Court below erred in dismissing the plaintiff's complaint 
upon motions to dismiss for failure to state a cause of action. 


2. The Court below erred in refusing to grant the plaintiff leave 
to amend its complaint. | 


3. The Court below erred in failing to find that damages sustained 
by the defendants’ adjoining buildings allegedly resulting from ex- 
cavation and construction operations by the plaintiff as a prime con- 
tractor of the United States could only constitute a tort claim 
against the United States, and that it did not involve a taking 
of property under the Fifth Amendment to the United States Con- 
stitution nor a contract express or implied in fact. 


4. The Court below erred in failing to find that the United States 
acting through the General Services Administration had no power or 
authority to settle the defendants’ claims for property damages in 
excess of $2,500 under the then existing limitations of the Federal 
Tort Claims Act [28 U.S.C. $2672]. 


5. The Court below erred in failing to find that the defendants 
were charged with knowledge of the lack of power or authority of 
an agency of the United States to settle such claims without the par- 
ticipation of the Attorney General and the approval of the court, as 
then required by statute [28 U.S.C. $2677]. 

6. The'Court below erred in failing to find that neither the United 
States nor the plaintiff was under an absolute duty to provide lateral 
support to the defendants’ land as improved by buildings. 

7. The Court below erred in failing to find that the plaintiff was 
entitled to have a constructive trust impressed upon its money in the 
hands of and retained by the defendants to the latter’s unjust enrich- 
ment. 


' 
| 
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8. The Court below erred in failing to find that the plaintiff was 
entitled to a judicial determination and declaration of its liability, if 
any, to the defendants for alleged damages to their property. 


This cause has never previously been before this Court. 


STATEMENT OF THE CASE 


This cause involved a suit brought by plaintiff BLAKE CON- 
STRUCTION CO., INC. against defendants AMERICAN VOCA- 
TIONAL ASSOCIATION, INC. and THE RIGGS NATIONAL BANK 
in the United States District Court for the District of Columbia seek- 
ing a declaratory judgment to determine the rights, duties, and lia- 
bilities of the parties with respect to the sum of $557,227.54 paid 
to defendants by the United States of America as a settlement of 
claims by defendants against the United States for damaged prop- 
erty. Plaintiff also sought judgment impressing a constructive trust 
on these funds which were and are in the possession of defendants 
AMERICAN VOCATIONAL ASSOCIATION, INC. and 'THE RIGGS 
NATIONAL BANK together with a money judgment Gg .A. 3). 


Subsequent to the filing of the complaint each defendant filed a 
motion to dismiss (J.A. 18, 21), which motions were granted by the 
Court on December 21, 1967 (J.A. 48, 49). On that date as well the 
Court denied plaintiffs motion for leave to amend its Original com- 
plaint (J.A. 48). On January 12, 1968, plaintiff filed a motion for 
express determination under Rule 54(b) of the Federal Rules of 
Civil Procedure and direction for entry of final judgment as to de- 
fendants AMERICAN VOCATIONAL ASSOCIATION, INC. and 
THE RIGGS NATIONAL BANK (J.A. 50). This motion was 
granted by order of the Court entered on March 28, 1968, in which 
the Court also entered an order dismissing the complaint against the 
two defendants, said order to supersede similar orders entered by the 
court on December 21, 1967 (J.A. 53). Plaintiff filed a notice 
of appeal on April 24, 1968 (J.A. 54). | 


As pleaded in the complaint filed herein (J.A. 3), on or about 
January 24, 1964, the plaintiff BLAKE CONSTRUCTION CO., 
INC. executed a contract with the United States of America acting 
by and through the General Services Administration for the construc- 
tion of buildings known as Federal Office Building No. 7 and 
the United States Court of Claims and Court of Customs and Patent 
Appeals. (J.-A. 4) Plaintiff was the prime contractor on this con- 
struction job and it subsequently entered into subcontracts with 
Eastern Foundation Company, Inc. for sheeting, shoring and under- 
pinning (J.A. 5) and Morauer & Hartzell, Inc. for excavation, grad- 
ing and backfilling. (J.A. 7) 


Buildings owned by the defendants, the Riggs National Bank and 
American Vocational Association, Inc. were located to the east of an 
intervening alley and hence were somewhat adjacent to the construc- 
tion site for the said GSA buildings. (J.A. 9) On or about Sep- 
tember 25, 1964, during the course of excavation for the court build- 
ing, the defendants, The Riggs National Bank and American Voca- 
tional Association, Inc. complained that cracks and settlement were 
occurring in their buildings, which continued to show signs of phys- 
ical distress. (J.A. 9, 10) Thereafter, claims were made by such 
property owners against plaintiff and GSA. (J.A. 11, 12) Plaintiff 
denied liability on the basis of contentions by its subcontractors 
that there was no improper performance and that the work in ques- 
tion was not the cause of any distress which the buildings might 
have sustained. (J.A. 13) 


The American Vocational Association building was subsequently 
razed and extensive repairs were performed upon The Riggs National 
Bank building. (J.A. 12) Plaintiff consistently informed both the 
defendant property owners and GSA that the work in question was 
properly performed and had not caused whatever damages were 
alleged. Plaintiff also repeatedly requested that the dispute among 
the various parties be adjudicated by litigation in which all parties © 


| 

| 

| 
5 : 
could be joined so that a determination on the merits could be 
made. (J.A. 14) However, the said property owners and GSA 
ignored such requests and eventually GSA, contrary to law and with- 
out authority as contended by plaintiff, made direct settlement pay- 
ments of $71,687.65 to The Riggs National Bank and $485,539.89 
to the American Vocational Association. (J.A. 12, 14, 15.) Such 
payments were without power or authority under the Federal Tort 
Claims Act, as the defendants knew. (J.A. 16) GSA then imme- 
diately offset and withheld the exact amount of such settlement 
payments from moneys otherwise owing by it to plaintiff for work 
performed under the construction contract. (J.A. 13, 14, 15) Plain- 
tiff was, therefore, in the position of having its money with- 
held without any judicial determination of the right to do so and filed 
this suit for money judgments against both defendants The Riggs Na- 
tional Bank and American Vocational Association, for judgment 
based upon unjust enrichment, for the imposition of a constructive 
trust on money in the hands of the property owners, and for 
a declaratory judgment determining their mutual rights and duties 
(J.A. 16, ad damnum). | 


Plaintiff contends that as a result of the conduct of the defend- 
ants, it has been unjustly and inequitably placed in the position 
where it is deprived of its money which is being held by the defend- 
ant property owners without any right so to do. (J.A. 16) 


As further pleaded in the amended complaint which plaintiff 
sought leave to file (J.A. 35), prior to the payment of the settlement 
amount by GSA to defendant THE RIGGS NATIONAL BANK, the 
plaintiff filed suit in the United States District Court for the District 
of Columbia (Civil Action No. 2522-66) to enjoin the government 
from making and defendant THE RIGGS NATIONAL BANK from 
receiving such payment, on the grounds of lack of i power and 
authority so to do. While a motion for a temporary restraining 
order was pending on application to the Court, representatives of the 


defendant THE RIGGS NATIONAL BANK hurriedly went to 

the office’ of GSA and obtained delivery of the check for such pay- 
ment. The defendant THE RIGGS NATIONAL BANK with full 
knowledge that that plaintiff was endeavoring to obtain an adjudica- 
tion concerning its right to receive such money, frustrated such right 
by hastily obtaining the check so that the suit for injunction was 
rendered moot. (J.A. 35) 


Prior to the settlement by defendant AMERICAN VOCATIONAL 
ASSOCIATION, INC. with GSA, plaintiff repeatedly requested a 
judicial determination of the defendant’s right to recover on its 
property damage claims. While such claims were pending, the 
defendant AMERICAN VOCATIONAL ASSOCIATION, INC. caused 
many of its members throughout the United States to flood the 
members of Congress with numerous communications, oral and writ- 
‘ten, designed to produce intense Congressional pressure upon GSA 
to make an unprecedented direct settlement with the defendants and 
thus to frustrate the right of the plaintiff to a prior judicial determi- 
nation. As a result of the ensuing Congressional pressure placed on 
GSA by the activities of AMERICAN VOCATIONAL ASSOCI- 
ATION, INC., GSA made direct payments to such third party claim- 
ants beyond its power or authority under the Federal Tort Claims 
Act and such direct settlement was without precedent in GSA. (J.A. 
36, 37) 


Under the provisions of the Federal Tort Claims Act [28 U.S.C. 
$2672] in effect on the date of the settlement and payment, a Fed- 
eral agency such as GSA was given the power to settle or adjust tort 
claims only for damages of $2,500 or less; settlements in excess of 
$2,500 were authorized to be made only by the Attorney General 
with the approval of the Court [28 U.S.C. $2677]. The settlements 
and payments in question were made directly by GSA with defend- 
ants; they were not made by the Attorney General of the United 
States; and they were not approved by any Court for the reason that 


there was no litigation pending or initiated although previously Te- 
quested by plaintiff. (J.A. 37) 


The property damage claims asserted by the defendants were not 
based on any contract, express or implied, between themselves and 
the United States nor was there any privity of contract between the 
said parties. Immediately prior to the payments complained of the 
defendants pressed for immediate settlement with the United States 
on the grounds that the two-year statute of limitations under the 
Federal Tort Claims Act was about to expire. The tort damages paid 
to the defendant AMERICAN VOCATIONAL ASSOCIATION, INC. 
amounted to $485,539.89 although said defendant had purchased 
both land and building shortly before for the total price of $500,000 
which was the fair market value of the entire property on the date 
of the alleged injury. The United States did not acquire title to such 
property as a result of its purported settlement and the owners sub- 
sequently participated in the erection of a new highrise building on 
the sites in question. (J.A. 37) 


Prior to the settlements with the defendants, plaintiff informed 
GSA and the defendants that it was solvent and able to respond in 
damages for any judgments that might be rendered against it; that it 
had furnished a valid performance bond with a corporate surety suf- 
ficient to insure performance of its contract; that it catried adequate 
liability insurance to cover its own negligence, if any (J.A. 40). 


The plaintiff is unable to obtain complete relief by suit against 
the United States in the Court of Claims because there are still 
a large number of unresolved claims under the prime construction 
contract, and the plaintiff is required first to pursue its administra- 
‘tive remedies with the Contracting Officer or the GSA Board of 
Contract Appeals before suit can be filed in the Court of Claims. 


The plaintiff cannot file such suits piece-meal, and the defendants 
will have the use of the plaintiff's money for many years until one 
suit can be filed embodying all claims, together with the additional 
average period of 6 to 8 years required to obtain a judgment after 
suit has been filed in the Court of Claims. Consequently, plaintiff 
will be unable to collect interest from the United States on its 
money for such extended period of litigation even if it obtains a 
favorable judgment, and the defendants would inequitably have been 
permitted to retain and use the plaintiffs money. (J.A. 39) 


ARGUMENT 
I. 


CLAIMS FOR DAMAGES TO ADJOINING PROPERTY AS A RESULT 
OF BUILDING CONSTRUCTION OPERATIONS BY A PRIME CON- 
TRACTOR PERFORMING WORK FOR THE UNITED STATES 
COULD SOUND ONLY IN TORT 


Damages were allegedly caused to buildings adjoining an excava- 
tion site where construction work was being performed by the plain- 
tiff as the prime contractor of the United States of America acting 
through the General Services Administration. It is the plaintiff’s 
position that if physical damage to the buildings in question resulted 
from the excavation or sheeting and shoring at the construction site, 
such damages would be cognizable only as a tort. There was no 
privity of contract between the defendant property owners and either 
the United States or the plaintiff, nor did such property damage con- 
stitute a taking under the Fifth Amendment to the United States 
Constitution. 


It has been held that single destructive acts affecting property 
without a deliberate intent to assert or to acquire a proprietary 
interest or dominion therein constitute a tort. Harris v. United States, 
205 F.2d 765 (C.A. 10, 1953). In that case, the United States was 
dusting certain acreage owned by it to rid the lands of mosquitos. 


In the course of such aerial dusting operations, the herbicides spread 
and damaged cotton and peanut crops on adjoining lands. The 
owners of the crops filed actions against the United States in the 
United States District Court for the Eastern District of Oklahoma 
under the Federal Tort Claims Act, 28 U.S.C. 81346, alleging negli- 
gence and absolute liability on the part of the United States. The 
Court of Appeals held that such activity on the part of the United 
States constituted a tortious act for which it would be liable except 
for the discretionary exception contained in the Federal Tort Claims 
Act. In support of its holding that a single act which results in the 
damage of private property constitutes a tort, the court cited Keokuk 
& Hamilton Bridge Co. v. United States, 260 U.S. 125, 43 S.Ct. 37 
(1922) and Peabody v. United States, 231 U.S. 530, 34 S.Ct. 159 
(1913). This case, therefore, establishes the rule that consequential 
damages to adjoining lands or buildings constitute torts for which 
relief can be sought only under the Federal Tort Claims Act. 


Adjoining property owners suffering damages to property have 
frequently attempted to assert claims against the United States in 
the Court of Claims. These claims are based upon the'theory that 
such tortious injuries to property constitutes a taking within the 
meaning of the Fifth Amendment to the United States Constitution 
and hence are cognizable by the Court of Claims. However, it has 
been uniformly held that single actions or injuries with no intention 
to exercise dominion or to acquire a proprietary interest in such 
property do not amount to a taking. For example, in| Peabody v. 
United States, supra, it was held that the mere firing of guns by the 
Government on two or three occasions over the land of private prop- 
erty is not sufficient to constitute a taking by the United States 
pursuant to the Fifth Amendment. Similarly, in Bartholomae Corp- 
oration v. United States, 135 F.Supp. 651 (SD. Cal., 1955), affirmed 
253 F.2d 716 (C.A. 9, 1957), it was held that damage caused to 
ranch buildings as a result of atomic detonation by the Government 


| 
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was an isolated and unintentional action which was not sufficient to 
constitute a taking of such property. 


Clearly, the facts in the instant case disclose such an isolated _ 
and unintentional action as those discussed in the cases cited above. 
For this reason, there is no taking of property which would be cog- 
nizable by the Court of Claims, but rather if any remedy was pres- 
ent, it would be pursuant to the Federal Tort Claims Act. Harris v. 
United States, supra. 


The only remaining theory of liability on the part of the United 
States to the defendants as claimants for damages to adjoining prop- 
erty must rest on a contractual theory. The United States has con- 
sented to be sued in the Court of Claims only for breaches of con- 
tracts express or implied in fact. 28 U.S.C. 81491 sets forth the 
jurisdiction of the Court of Claims in pertinent part as follows: 


“The Court of Claims shall have jurisdiction to 

render judgment upon any claim against the United 

States founded either upon the Constitution or any 

Act of Congress, or any regulation of an executive 

department, or upon any express or implied contract 

with the United States, or for liquidated or unliqui- 

dated damages in cases not sounding in tort.”” [Empha- 

sis supplied ] 
It has been held that contracts implied in law are not within such 
consent to be sued by the sovereign. United States v. Minnesota 
Mutual Investment Company, 271 U.S. 212, 46 S.Ct. 501 (1926); 
Sutton v. United States, 256 U.S. 575, 41 S.Ct. 563 (1921). In 
United States v. Minnesota Mutual Investment Company, supra, Mr. 
Chief Justice Taft, speaking for the court at p. 217, enunciated the 
rule as follows: 


“An implied contract in order to give the Court of 
Claims or a district court under the Tucker Act juris- 


1] 


diction to give judgment against the government must 
be one implied in fact and not one based merely on 
equitable considerations and implied in law.” | 


It is evident that since there was no direct contractual relation- 
ship between the defendants and either the United States or the 
plaintiff, there could be no contractual basis for the defendants’ 
claims as there was no contract either express or implied in fact. 
During argument, the defendants have contended that they might be 
regarded as third party beneficiaries. However, there are two reasons 
why such contention is not valid. In the first place, any third party 
beneficiary theory would amount to a contract implied in law, inas- 
much as there was no privity of contract in fact. Moreover, the 
authorities have passed upon this question and held adversely to such 
theory of third party beneficiary claim, in cases involving building 
construction contracts between the Government and its prime con- 
tractor requiring the protection of adjoining property by clauses 
very similar to that of the contract in question. For example, in 
United Dispatch, Inc. v. E.J. Albrecht Co., 62 $.E.2d| 289 (W. Va., 
1950), an action brought by a third party against a government con- 
tractor to recover for damage to plaintiff’s building which resulted 
from work done by defendant under his contract with the United 
States, it was held that such contract was for the sole benefit of the 
contracting parties and in no way for the benefit of third parties. 
The contract in that case provided, among other things, that “the 
contractor shall protect all existing structures, utilities and work 
against damage or interruption of service which may result from 
operations of the contractor.” Despite the similarity of that language 
with the provisions of the instant contract, the court! found there 
was no application of the third party beneficiary principle. The 
position of the court in this regard was fortified by the interpretation 
of the contract made by the United States as one of |the contracting 
parties. In fact, the United States sought and was granted leave to 
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file a brief amicus curiae when the matter was pending before the 
Supreme Court of Appeals of West Virginia, and it took the unequi- 
vocal position that the contract in question including those clauses 
relating to the responsibility for and protection of adjoining prop- 
erty was solely for the benefit of the United States and not for 


third party claimants. 


li 


| : 

THE GENERAL SERVICES ADMINISTRATION EXCEEDED ITS 

POWER OR AUTHORITY WHEN IT EFFECTED SETTLEMENTS AND 
MADE PAYMENTS TO THE DEFENDANTS 


Absent statutory authorization, agencies of the United States 
government are without power or authority to entertain and settle 
claims against the United States for unliquidated damages. Wm. 
Cramp & Sons Ship & E. B. Co. v. United States, 216 U.S. 494, 
30 S.Ct. 392 (1910); Continental Illinois Nat. Bank & Trust Co. 
v. United States, 115 F.Supp. 892 (Ct. Cl., 1953), wherein the Court 
stated at page 897: 


“. . .rhe departments are authorized to spend 
money only for the purposes for which it is approp- 
riated by Congress. Funds are not appropriated to 
pay damages for breaches of contracts. The admin- 
istrative findings made for the head of the department 
could not therefore be followed by administrative 
payment of the claim.” [Emphasis supplied] . 


The rule is well set forth in Cannon Construction Company v. 


United States, 319 F.2d 173 (Ct. Cl., 1963), where the Court stated 
at page 177 as follows: 


“Plaintiffs apparently rely on the rule to the effect 
that in a pulolic contract executive officers represent- 
ing the Government therein are not authorized to 
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entertain and settle claims for unliquidated damages,? 
either because of lack of statutory authority to do so,’ i 
or because of lack of appropriations to pay damages. 
They cite the Continental Illinois National Bank & 
Trust Company case in which this court said: ‘The 
departments are authorized to spend money/only for 
the purposes for which it is appropriated by, Congress. 
Funds are not appropriated to pay EESS for 
breaches of contracts.’”/? 


Swilliam Cramp & Sons Ship & Engine Building Company 
v. United States, 216 U.S. 494, 500, 30 S.Ct. 392, 54 L.Ed. 
587 (1910); Langevin v. United States, 100 Ct Ci. 15, 31 
(1943); Power v. United States, 18 Ct.C1. 263, 275 (1883). 
*Power v. United States, 18 Ct.C1. 263, 275 (1883). 
10Continental Hlinois National Bank & Trust Co. of Chicago 
v. United States, 115 F.Supp. 892, 897, 126 Ct.C1. foe 640 
(1953).” 
However, by the enactment of the Federal Tort Claims Act, 
28 U.S.C. $2672, agencies of the United States government were 
accorded limited statutory authority to effect settlements of tort 
claims of private persons against the United States, That section, 
by the language in effect at the time the alleged claims of defen- 
dants arose, limited such authority to the settlement of claims for 
not more than $2,500. As to claims in excess of $2,500, Section 
2677 of 28 U.S.C. provides: 


“The Attorney General, with the approval of the 
Court, may arbitrate, compromise or settle any claim 


1 Section 2672 has subsequently been amended but considerations presented 
in the instant case are governed by the statute before amendment. Section 10 
of P.L. 89-506 provides that the amended version of Section 2672 shall be 
applicable only to claims accruing six months or more after July 18, 1966, the 
date of enactment. The claims involved in the instant case arose before the effec- 
tive date of the amended version. 
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cognizant under Section 1346(b) of the title after the 
commencement of an action thereon.””” 


GSA settled claims presented by defendants American Vocational 
Association, Inc. and The Riggs National Bank in the amount of 
$557,227.54, and subsequently offset and withheld this amount 
from payments due to plaintiff. In settling a tort claim in this 
amount, GSA was bound by the procedures and limitations set forth 
in 28 U.S.C. 2677. However, the Attorney General, and not GSA 
or its agents or employees, must make the settlement under that 
statutory provision. Also, such settlement requires the approval of 
the Court and, in the instant case, such approval was not obtained. 
In fact, settlement was not consummated after the commencement 
of an action on the claim as Section 2677 requires. Nor can it suc- 
cessfully be argued that the statutory limitations on the power and 
authority of the heads of agencies to settle tort claims need be paid 
only lip service. In Hubsch v. United States, 338 U.S. 440, 70 S.Ct. 
225 (1949), the Court held that the District Court not only has the 
authority but the responsibility to pass on proposed compromises or 
settlements pursuant to 28 U.S.C. §2677. 


In light of the facts discussed above, it becomes evident that 
GSA exceeded its limited statutory authority to make settlements of 
tort claims against the United States. This unauthorized settlement 
deprived plaintiff of funds due it and deprived plaintiff of a judicial 
determination of its liability, if any, and of the amount of unliqui- 
dated damages, if any, for which it might be liable. 


2This section was also amended by P.L. 89-506. Its effective date is the 
same as that provided for Section 2672. See footnote 1 above. The version of 
the section in effect prior to the most recent amendment governs the considera- 
tion of the instant case. 


v 


15 


Il. 
THE DEFENDANTS WERE CHARGEABLE WITH KNOWLEDGE OF 
THE LACK OF POWER OR AUTHORITY OF THE GENERAL SERV- 
ICES ADMINISTRATION TO MAKE THE SETTLEMENTS IN QUES- 
TION. ! 

It has long been established that anyone who enters into an 
arrangement with the United States or any agency or agent thereof, 
bears the risk of having accurately ascertained that the agency which 
purports to act for the United States is acting within the bounds of 
its authority. Whiteside v. United States, 93 U.S. 247,257 (1876); 
Federal Crop Ins. Corporation v. Merrill, 332 U.S. 380, 68 S.Ct.1 | 
(1947). Stated somewhat differently, a person dealing with the 
United States or its agents is charged with knowledge of the lack of 
authority of said agent to perform a particular function. Whiteside 
v. United States, supra; Blake Construction Company, Inc. v, United 
States, 111 U.S.App.D.C. 271, 296 F.2d 393 (1961); Columbia 
Hospital of Richland County v. United States, 113 F. Supp. 691, 125 
Ct.Cl. 712 (1953); National Electronic Laboratories, Ine. v. United 
States, 180 F.Supp. 337 (Ct.Cl1., 1960). | 


It is the specific authority of the agent and not his apparent 
authority which is relevant. United States v. Willis, 164 F.2d 453 
(C.A. 4, 1947). One dealing with the United States is bound to 
know and take notice of the limited authority of an officer with 
whom he was dealing and the courts will not imply that such officer 
was acting under proper authority. Jacob Reed's Sons, Inc. v. United 
States, 60 Ct.Cl. 97, affirmed 273 U.S. 200, 47 S.Ct. 339 (1927); 
Ferguson v. United States, 60 Ct.C1. 649, affirmed 273 U.S. 660, 

47 S.Ct. 345 (1927). 


In Whiteside, supra, Mr. Justice Clifford, speaking|for the Court, 
enunciated the rationale supporting such rule as follows [93 U.S. at 
257): 
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“Although a private agent, acting in violation of 
specific instructions, yet within the scope of his gene- 
ral authority, may bind his principal, the rule as to 
the effect of the like act of a public agent is other- 
wise, for the reason that it is better that an indi- 
vidual should occasionally suffer from the mistakes 
of public officers or agents, than to adopt a rule 
which, through improper combinations, or collusion, 
might be turned to the detriment and injury of the 
public. [Citation omitted] 


“Individuals as well as courts must take notice of 
the extent of authority conferred by law upon a 
person acting in an official capacity, and the rule 
applies in such a case that ignorance of the law fur- 
nished no excuse for any mistake or wrongful act.” 
[Citations omitted] 


Nor does the fact that the agent of the United States may have 
been unaware of the limitations upon his authority, relieve the 
private party from ascertaining the agent’s precise authority. Federal 
Crop Ins. Corporation v. United States, supra; Gay Street Corpora- 
tion of Baltimore v. United States, 127 F.Supp. 585, 130 Ct.Cl. 341 
(1955). In Blake Construction Company, Inc. v. United States, 296 
F.2d 293 at 396, this Court stated the rule as follows: 

“In dealings with the government, unlike those 
with private parties, one is charged with knowledge 
of the extent of the actual authority of the govern- 
ment’s contracting agent since no agent of the 
government can hold out to have any authority not 
sanctioned by law. However difficult the process 
may be, his actual authority can be ascertained, 
National Electronic Laboratories, Inc. v. United 
States, Ct.Cl. 1960, 180 F.Supp. 337, 341-342. The 
size and complexity of government makes this rule 
necessary, and the public nature of the instruments 
such as statutes, executive orders and regulations 
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granting and limiting authority makes it the only 
feasible rule.” | 


Inasmuch as GSA did not have the authority or power to make 
the settlements or payments in question, the defendants were bound 
by such lack of authority and cannot receive or retain plaintiff’s 
money thus improperly expended. | 


IV. 
NEITHER THE UNITED STATES NOR THE PLAINTIFF WAS UNDER 
AN ABSOLUTE DUTY TO PROVIDE LATERAL SUPPORT TO LAND 
AS IMPROVED BY THE DEFENDANTS’ BUILDINGS 

It should be noted first that although the Building Code of the 
District of Columbia contains various provisions regarding duties to | 
adjoining property and property owners as a result of excavations, 
such Building Code by its express terms does not apply to Federal 
buildings and structures. Section 3-107 of the Building Code 
expressly states that its provisions shall not be applicable to public 
buildings or premises owned by the United States including struc- 
tures appurtenant to such buildings nor to any other buildings or 
premises which are under the control of officers of the United 
States in their official capacity. Accordingly, any duty; to adjoining 
property owed either by the United States or by the plaintiff herein 
as its prime contractor must be determined by common law apart 
from the Building Code. 


It has long been established in the District of Columbia that 
one digging upon his own land must use only such caré as an ordi- 
narily prudent person would use in making such excavation, and 
there is no liability to adjoining landowners whose building is 
injured thereby absent a showing of negligence. Dixon v. Wilkinson, 
2 MacArthur 425, 9 D.C. 425 (1876). In United States v. Shapiro, 
Inc., et al., 92 U.S.App.D.C. 91, 202 F.2d 459 (1953); it was held 
that a landowner who does nothing more than grade his land in a 
manner which was reasonable, usual, non-negligent, and not unex- 


18 


pected in a metropolitan area, would not be liable for damage to 
the property of adjoining landowners. 


In Northern Transportation Company of Ohio v. City of 
Chicago, 9 Otto 635, 99 U.S. 336 (1879) the Court said at page 
645: 

“The general rule may be admitted that every 
landowner has a right to have his land preserved 
unbroken, and that an adjoining owner excavating on 
his' own land is subject to this restriction, that he 
must not remove the earth so near to the land of his 
neighbor that his neighbor’s soil will crumble away 
under its own weight and fall upon his land. But 
this right of lateral support extends only to the soil 
in its natural condition. It does not protect whatever 
is placed upon the soil increasing the downward and 
lateral pressure. If it did, it would put it in the 
power of a lotowner, by erecting heavy buildings on 
his lot, to greatly abridge the right of his neighbor to 
use his lot. It would make the rights of the prior 
occupant greatly superior to those of the latter.” 


Accordingly, the existence of buildings of the defendants, 
which adjoined analley which adjoined the excavation site in ques- 
tion, did not impose any absolute duty to provide lateral support 
upon the United States, nor upon the plaintiff as its prime contrac- 
tor performing the construction work in accordance with the plans 
and specifications prepared by the United States government. The 
action of ‘the defendants in making claims based on a theory of 
absolute liability and in demanding, receiving and retaining moneys 
which in effect belonged to plaintiff, resulted in an unjust enrich- 
ment entitling the plaintiff to relief herein. 
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V. 


THE DEFENDANTS WERE UNJUSTLY ENRICHED BY RECEIVING 

PAYMENTS INVOLVING THE USE OF THE PLAINTIFF’S MONEY, 

AND THE LATTER IS ENTITLED TO SEEK THE ITION OF A 

CONSTRUCTIVE TRUST THEREON | 
A court should give rights to a constructive trust whenever one 

unfairly holds a property interest where the holder would be unjustly 
enriched if he is permitted to retain that interest. Osin v. Johnson, 
100 U.S.App.D.C. 230, 243 F.2d 652, 656 (1957). See also 4 Scott 
on Trusts, Section 462.3. 


It is not necessary that there be wrongful or fraudulent action 
which results in the acquisition of the property, but rather a court 
can impose a constructive trust when property was acquired through 
mistake as to the law. Doing v. Riley, 176 F.2d 449 Jat 458 (C.A. 
5, 1949); Nuveen v. Board of Public Instruction, 88 F- 2d 175 (C.A. 
5, 1937). 


The same rule is applicable in the District of Colaabis Anglo- 
American Association v. Campbell, 13 App.D.C. 581 (1898); France 
v. Coleman, 29 App.D.C. 286 at 294 and 295 (1907). Further, it 
has been held by the United States Court of Appeals|for the District 
of Columbia Circuit that merely inequitable conduct which results 
in unjust enrichment may cause equity to impose | ia constructive 
trust. Harrington v. Emmerman, 88 U.S.App.D.C. Ey 186 F.2d 757 

(1950). 


The facts of the instant case fall squarely within the rules set 
forth in the above-cited cases in that the situation here presented is 
one in which, although no actual fraud is present, the payments 
were made to defendants as the result of GSA clearly exceeding its 
authority. Such payments were therefore made as a result of a 
mistake as to the law and defendants were unjustly enriched at the 
expense of plaintiff. The moneys paid to defendants were moneys 
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which belonged to plaintiff for work it had performed pursuant to 
its contract with GSA and plaintiff has since been denied these 
moneys by GSA. See Brown & Root, Inc. v. United States, 116 
F.Supp. 732 (Ct.Cl. 1953). 


Under these circumstances, it is submitted that as a matter of 
law, a constructive trust could be imposed by the court and plain- 
tiff’s complaint and amended complaint alleged sufficient facts upon 
which a court could and should impose a constructive trust in favor 
of plaintiff. 


VI. 
PLAINTIFF WAS ENTITLED TO A JUDICIAL DETERMINATION OF 
ITS LIABILITY, IF ANY, TO THE DEFENDANTS OF WHICH IT WAS 
DEPRIVED BY THE CONDUCT OF THE LATTER 

The direct result of the dealings which occurred between the 
United States and the defendants was that the plaintiff's money 
(otherwise owing to it under its construction contract with the 
United States) was paid over directly to the defendants and retained 
by them without any judicial determination of their right to receive 
such money. Cutting through form to substance, the defendants 
have unlawfully received and retained plaintiff's money. The ability 
of courts to pass upon such underlying realities is well illustrated by 
the decision in Brown & Root, Inc. v. United States, 116 F.Supp. 
732 (Ct.Cl., 1953). In that case the Federal Works Agency settled 
a number of claims made by adjoining landowners for damages 
allegedly sustained as a result of pipeline construction operations 
performed by the government’s prime contractor. The government 
purported to settle a number of such claims and then retained from 
the balance of moneys owing under the prime contract, sufficient 
sums to reimburse itself for such settlement. In discussing the 
effect of this procedure, the Court observed at page 740 as follows: 
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“There seems very little excuse for this case ever 
reaching the courts. Sometimes men ‘drest in a little 
brief authority’ want to run not only their own busi- 
nesses but that of someone else as well. Just why 
the officials decided they could contract that the 
plaintiff should be responsible for any damages out- 
side the right-of-way and then feel that they were 
commissioned to settle with third-party claimants 
and in doing so use plaintiff's money without its 
consent is difficult to understand.” [Emphasis 
supplied.]} | 


The highly inequitable results which flowed from the defen- 
dant’s demanding and retaining plaintiff's money under the device 
of getting the government to pay their unliquidated tort claims and 
then offset identical amounts from money owing to plaintiff under 
the prime contract, are well illustrated by the plaintiff's posture in 
the overall situation. If the defendants’ alleged damages to their 
buildings were not the responsibility of the United States nor the 
plaintiff as discussed above, then the defendants should not be per- 
mitted to retain plaintiffs money. On the other hand, if the 
damages occurred as a proximate result of the negligence of the 
plaintiff's subcontractors for excavation, sheeting or shoring, then 
plaintiff would have the right to be indemnified by such subcontrac- 
tors, both by operation of law as well as by the express terms of its 
subcontracts. Or if the plaintiff itself were directly negligent and 
such negligence proximately caused damages, then plaintiff would be 
entitled to the protection of its public liability insurance, provided 
there was a judicial determination of such liability.| Although the 
plaintiff is entitled to the alternative protection outlined above 
under any determination of ultimate responsibility for damages to 
the defendants’ buildings, it is unable to obtain such protection 
because of the conduct of the defendants in pecs a judicial 
determination of legal liability. 


22 


In effect the plaintiff is in the middle even though ultimate 
responsibility should rest either upon the defendants for their 
unauthorized receipt and retention of the plaintiff's money or upon 
its subcontractors or liability insurance carrier. In the present 
posture the plaintiff is inequitably prevented from obtaining such 
alternative relief because the defendants have unlawfully obtained 
the plaintiff's money, which was then offset by the government 
against the proceeds of the construction contract in question. The 
plaintiff is therefore exposed to the possibility of different and 
inconsistent results being reached by two different courts which 
would in effect deprive it of its right to alternative relief as 
described above. The policy of our law is to provide a remedy for 
every wrong, yet the defendants’ conduct in making an unauthor- 
ized settlement without prior judicial action in effect deprives plain- 
tiff of its alternative remedies. 


It is impossible for the plaintiff to obtain relief from the situa- 
tion described above by suit in the Court of Claims. In the first 
place, in a construction contract the size of the one in question, 
there are a large number of still unresolved claims between the 
prime contractor and the United States as owner. Under the law, 
the plaintiff is required to pursue its administrative remedies with 
the Contracting Officer and the General Services Board of Contract 
Appeals before suit can be filed in the Court of Claims. It has been . 
held that suits cannot be filed piece-meal on various claims, but 
rather that one judicial claim should flow from one indivisible 
contract. See Nager Electric Co., Inc. v. United States, 368 F.2d 
847, 855 (Ct.Cl. 1960); Crown Coat Front Co., Inc. v. United 
States, 386 U.S. 503, 87 S.Ct. 1177 (1967); Holton, Seeley & Co. 
v. United States, 65 F.Supp. 903, 906 (Ct.Cl. 1946). Inasmuch as 
such suit cannot be filed piece-meal, the defendants will have the 
use of the plaintiff’s money for many years until one suit can be 
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filed embodying all claims under one indivisible contract. In addi- 

tion, there must be added the average period of 6 to 8 years 
required to obtain judgment after suit has been filed in the Court of 
Claims. | 


As a result, the plaintiff, even if successful against the United 
States in the Court of Claims, would not be able to collect interest 
on the substantial amount of money involved ($557,227.54) because 
interest is not recoverable from the sovereign under such circum- 
stances. The result would be that the defendants would inequitably 
be permitted to use the plaintiffs money for an extended period of 
time and no interest could be recovered by the plaintiff, resulting in 


an additional serious inequity. | 


| 

The inadequacy of a Court of Claims remedy is further demon- 
strated by the plaintiff's procedural impasse. It is certainly possible 
that in the pending suit involving the plaintiff's subcontractors in 
the United States District Court, it could be found by the jury that 
the subcontractors were not guilty of negligence causing damage to 
the buildings. It could then be found subsequently in the Court of 
Claims that the plaintiff, through its subcontractors, was guilty of 
negligence. Inconsistent results in two different courts could result 
from the plaintiff’s inability to join the United States as a party in 
district court, or the subcontractors as parties in|the Court of 
Claims. 


Vil. 
THE PLAINTIFF SHOULD HAVE BEEN GRANTED 
LEAVE TO FILE AN AMENDED COMPLAINT 
Subsequent to the filing of plaintiff’s complaint!in the instant 
cause, defendants AMERICAN VOCATIONAL ASSOCIATION, INC. and 
THE RIGGS NATIONAL BANK filed motions to dismiss the complaint 
on the ground that it failed to state a cause of action. The Court 
granted defendants’ motions. Thereafter, plaintiff sought leave to 


24 


file an amended complaint in which it set forth additional matters 
and facts which were necessary for a full and adequate considera- 
tion of the plaintiff's causes of action. A copy of plaintiff’s pro- 
posed amended complaint appears in the Joint Appendix at p. 35. 
On December 21, 1967, the court below denied plaintiff's motion 
for leave to amend the complaint. It is submitted that the court 
erred in this determination. 


Rule 15 of the Federal Rules of Civil Procedure permits the 
amendment of pleadings by leave of court and indicates that leave 
should be freely granted in the interests of justice. Discussion of 
this rule is set forth at 3 Moore’s Federal Practice, Second Edition, 

15.08[2] as follows: 

“The courts have shown ‘a strong liberality . . . in 
allowing amendments under Rule 15(a).? And in 
Foman v. Davis [371 U.S. 178, 83 S.Ct. 227 (1962)] 
the Supreme Court strongly reaffirmed the mandate 
of Rule 15(a) that leave to amend shall be ‘freely 
given when justice so requires.’ 

“Recognizing that the entire spirit of the rules is 
to the effect that controversies shall be decided on 
the merits, the courts have not been hesitant to allow _ 
amendments for the purpose of presenting the real 
issues of the case, where the moving party has not 
been guilty of bad faith and is not acting for the 
purpose of delay, the opposing party will not be 
unduly prejudiced, and the trial of the issues will not 
be unduly delayed.” 


This interpretation of Rule 15(a) of the Federal Rules of Civil 
Procedure has been accepted in the District of Columbia. Archbold 
v. McLaughlin, 181 F.Supp. 175 (D.C.D.C. 1960). At p. 177 of the 
Archbold case it is stated: 

“The primary consideration in determining whether 
to grant or deny an application for leave to amend is 
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whether the allowance thereof will work an injustice 
to any of the parties, and the practice is to permit 
amendments freely to cure defective or imperfect 
pleadings, particularly to remedy objections raised on 
motions to dismiss.” | 
To the same effect, see Klebenow v. New York Produce Exchange, 
344 F.2d 294, 300 (C.A. 2, 1965); Martin v. Ethyl Corp., 341 F.2d 
1,4 (C.A. 5, 1965); Britton v. Atlantic Coast Line R. R. Co., 303 
F.2d 274, 275 (C.A. 5, 1962); Sayre v. Shoemaker, 263 F.2d 370. 
371 (C.A. 5, 1959); Cohen v. Gensbro Hotel Co., 259 F.2d 78, 82 


(C.A. 9, 1958). 


| 

Pursuant to the spirit as well as the letter of Rule 15(a) of the 
Federal Rules of Civil Procedure, it becomes clear that justice 
requires that the plaintiff be permitted to amend its original com- 
plaint and that by denying plaintiff's motion for leave to amend, 
the court below committed reversible error. 


Vill. 
THE PLAINTIFF’S COMPLAINT STATED A CAUSE OR CAUSES OF 
ACTION UPON WHICH RELIEF COULD BE EEN? AND WAS 
NOT SUBJECT TO DISMISSAL 
Without any indication of its reasons therefor, the court below 
sustained the defendants’ respective motions to dismiss the com- 
plaint for failure to state a cause of action. It is apparent from the 
facts and argument presented above that this decision upon the 
pleadings as a matter of law was erroneous. 
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The complaint alleged that the plaintiff's money was used 
without authority by the United States to settle certain alleged 
claims for property damage, and that the defendants were bound to 
ascertain the source of the government’s authority so'to do. On the 
contrary, as more particularly shown by the proposed amended com- 
plaint, the defendants engaged in a course of conduct designed to 
consummate such unauthorized and illegal procedure and to benefit 
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thereby by receiving and retaining what in effect was the plaintiff’s 
money. The defendants were charged with knowledge that the 
United States intended to and in fact did offset the exact amount 
of such settlement from sums due and owing to the plaintiff. If, as 
established by Brown & Root and other cases, supra, such money 
utilized for the defendants’ settlements was the property of the 
plaintiff, then the defendants were unjustly enriched to the extent 
of their retention of such funds and a constructive trust should be 
imposed thereon. 


The plaintiff is entitled to a judicial determination of liability 

for the damage sustained by defendants’ property as well as to a 
judicial determination of such unliquidated damage claims. Inas- 
much as there is a justiciable controversy as to the application of 
such moneys to the settlement of a tort claim in excess of the statu- 
tory authority of the General Services Administration to make such 
settlement, the plaintiff is entitled to a declaratory judgment estab- 
lishing the legal rights and duties of the parties. The complaint like- 
wise pleaded facts on which the plaintiff was entitled to money 
judgment. 


CONCLUSION 


For all the above reasons, it is respectfully submitted that the 
judgment below should be reversed and the cause remanded to the 
United States District Court for further proceedings. 


Respectfully submitted, 


Marshall E. Miller 
DANZANSKY & DICKEY 
1120 Connecticut Avenue, N.W. 
| Washington, D.C. 20036 
Of Counsel: Attorney for Appellant 

Robert D. Roadman Blake Construction Co., Inc. 
1120 Connecticut Avenue, N.W. 
Washington, D.C. 20036 
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28 U.S.C. § 1491. 


28 U.S.C. § 2672 


27 


APPENDIX 


Claims against United States generally; actions involving 
Tennessee Valley Authority 

The Court of Claims shall have jurisdiction to render judg- 
ment upon any claim against the United States founded either 
upon the Constitution, or any Act of Congress, or any regula- 
tion of an executive department, or upon any express or 
implied contract with the United States, or for liquidated or 
unliquidated damages in cases not sounding in tort. 


Nothing herein shall be construed to give the} Court of 
Claims jurisdiction in suits against, or founded on actions of, 
the Tennessee Valley Authority, nor to amend or modify the 
provisions of the Tennessee Valley Authority Act of 1933, as 
amended, with respect to suits by or against the Authority. As 
amended July 28, 1953, c. 253, $7, 67 Stat. 226; Sept. 3, 
1954, c. 1263, $ 44(a), (b), 68 Stat. 1241. | 


Administrative adjustment of claims of $2,500 or less 


The head of each federal agency, or his designee for the 
purpose, acting on behalf of the United States, may consider, 
ascertain, adjust, determine, and settle any claim for money 
damages of $2,500 or less against the United States accruing on 
and after January 1, 1945, for injury or loss of property or 
personal injury or death caused by the negligent or wrongful 
act or omission of any employee of the government while 
acting within the scope of his office or employment, under cir- 
cumstances where the United States, if a private person, would 
be liable to the claimant in accordance with the law of the 
place where the act or omission occurred. 


Subject to the provisions of this title relating to civil actions 
on tort claims against the United States, any such award or 
determination shall be final and conclusive on all officers of 
the government, except when procured by means of fraud. 
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Any award made pursuant to this section, and any award, 
compromise, or settlement made by the Attorney General pur- 
suant to section 2677 of this title, shall be paid by the head of 
the federal agency concerned out of appropriations available to 
such agency. 


The acceptance by the claimant of any such award, compro- 
mise, or settlement shall be final and conclusive on the claim- 
ant, and shall constitute a complete release of any claim against 
the United States and against the employee of the government 
whose act or omission gave rise to the claim, by reason of the 


same subject matter. June 25, 1948, c. 646, 62 Stat. 983; Apr. 


25, 1949, c. 92, $ 2(b), 63 Stat. 62; May 24, 1949, c. 139, § 
125, 63 Stat. 106; Sept. 23, 1950, c. 1010, $ 9, 64 Stat. 987; 
Sept. 8, 1959, Pub.L. 86-238, $ 1(1), 73 Stat. 471. 


28 U.S.C. § 2677 


Compromise 


The Attorney General, with the approval of the court, may 
arbitrate, compromise, or settle any claim cognizable under 
section 1346 (b) of this title, after the commencement of an 
action thereon. June 25, 1948, c. 646, 62 Stat. 984. 
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IN THE 


United States Cot of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 22,001 


BLAKE CONSTRUCTION Co., INC. 
Appellant, 
Vv. 


AMERICAN VOCATIONAL ASSOCIATION, INC. 


AND 


THE RIGGS NATIONAL BANK, 
Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 
AMERICAN VOCATIONAL ASSOCIATION, INC. 


SUMMARY OF ARGUMENT 


Appellant Blake Construction Co., Inc. (Blake) at- 
tempts in this suit to recover from appellees American 
Vocational Association (AVA) and Riggs National Bank 
(Riggs) the sum of $1,500,000.2 Blake’s claim against 
AVA is based on its argument that “its money” was 


2In its original complaint appellant prayed for judgment in the 
amount of $1,500,000; in its proposed amended complaint, however, 
it sought from AVA $485,539.89, the amount actually received by 
AVA from the General Services Administration. 
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transferred by the General Services Administration 
(GSA) to AVA in settlement of the latter’s claim for 
damages for the destruction of its building at 1510 H 
Street, N.W., Washington, D. C., caused by operations 
under a construction contract between Blake and GSA, 
and that a constructive trust should be imposed on such 
money.* A sum equal to the amounts paid to AVA was 
withheld by GSA from the appropriation otherwise avail- 
able for payment to Blake under the construction contract, 
as a set-off against Blake’s indebtedness for the damages 
caused to AVA’s property. 


At this time Blake is claiming the same amount of 
money ($1,500,000) from each of its subcontractors East- 
ern Foundation Company (Eastern) and Morauer & 
Hartzell, Inc. (Morauer) in a suit pending in the United 
States District Court for the District of Columbia (Civil 
Action No. 3371-’66). The grounds for these claims are 
in essence that Eastern and Morauer by their negligent 
performance under their subcontracts with Blake had 
caused damage to the property of AVA and Riggs and 
resulting damages to Blake by virtue of the withholding 
and set-off by GSA. The record in No. 3371-66 shows 
that certificates of readiness for trial will be filed in 
January of 1969. 


As it points out in Civil Action No. 3371-66, Blake has 
the right to invoke the provisions contained in its con- 
tracts with Eastern and Morauer under which it is en- 
titled to retain 10 percent of the contract price (Article 
I(a) of both contracts, Exhibits Nos. 2 & 3).* Further, 
Blake can rely upon Articles 1(c), 6, 9(a) and 9(b) of 
the contracts which give Blake the same kinds of rights 
against the two subcontractors as GSA has against Blake, 
including protection from claims of third parties for 
damages. 


2 AVA, in consideration for the settlement, released and assigned 
to GSA any and all claims arising out of the construction operations 
which were the subject of the GSA-Blake contract. 


3 The exhibits are attached to the Complaint. 
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Indeed, Blake acknowledges in its appellate brief in the 
case at bar that “if the damages occurred as a proximate 
result of the negligence of the plaintiff’s subcontractors 
. . ., then plaintiff would have the right to be indemni- 
fied by such subcontractors, both by operation of law as 
well as by the express terms of its subcontracts. Or if the 
plaintiff itself were directly negligent . . ., then plaintiff 
would be entitled to the protection of its public liability 
insurance...” (App. Br. 21). In addition, Blake has, 
as it concedes in its brief, its traditional remedy against 
the United States in the Court of Claims. It is submitted 
that on the basis of the foregoing facts alone, Blake clear- 
ly has adequate remedies at law and that, therefore, de- 
nial of its prayer for imposition of a constructive trust 
by the trial court was proper. The necessary elements for 
the imposition of such a trust are totally lacking under 
the law of this jurisdiction. 


Whatever happens in its various law suits, Blake cannot 
lose. It has four liability cushions, viz., Eastern, Morauer, 
its public liability insurance carrier, and last, but surely 
not least, the United States. Blake’s statement that it is 
“in the middle” should, therefore, move this court not at 
all. In light of the foregoing, Blake’s contention (App. 
Br. 21) that AVA and Riggs have precluded a judicial 
determination of legal liability in this matter becomes 
incredible. 

In any event, a reading of the issues presented for re- 
view by Blake leads ineluctably to the conclusion that, as 
contended by AVA in the trial court, the United States 
is an indispensable party to this action, and as it has not 
consented to be sued in the District Court in this type of 
proceeding, the dismissal by the lower court should be 
sustained. It seems apparent that the United States, not 
AVA, is the only party in a position to set forth a legal 
justification for its decision, after extensive negotiations, 
to settle the AVA claim for property damage. Similarly, 
as set forth below, this case constitutes an attack by Blake 
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on a bona fide settlement of a disputed claim entered into 
between AVA and GSA, and the subsequent action by the 
United States to indemnify itself by withholding and set- 
off of the settled amount. Under the decisions in this jur- 
isdiction it is abundantly clear that a settlement payment 
cannot be subsequently attacked by an indemnitor (Blake) 
on the ground that the legal basis for the settlement was 
open and debatable in this jurisdiction. The reason for 
this approach lies, of course, in the well-recognized policy 
of encouraging settlements. 


Finally, as becomes abundantly clear from a reading of 
the complaint in this cause, Blake made no real effort to 
fulfill its legal or equitable responsibilities in connection 
with the damages to the AVA and Riggs buildings. 


Blake, although directed to do so several times by the 
contracting officer, failed to meet its obligations under 
the prime contract with GSA to protect adjacent struc- 
tures. Blake notified its subcontractors of the “develop- 
ments” (See complaint, paragraphs 10, 11, 13 and 16, 
J.A. 10-12) and requested that they fulfill their contrac- 
tual obligations to Blake, but that did not constitute ful- 
fillment of its own obligations under the contract. The 
net result, of course, was the razing of the AVA building 
and substantial damage to the Riggs building. Under 
these circumstances Blake is in no position to appeal to 
equity for any relief whatsoever. 


It is submitted, therefore, that this court need not reach 
the issue as to the legal authority of the United States to 
settle the AVA claim and withhold and set-off an equiva- 
lent amount under its contract with Blake, even though, 
as shown below, that authority does exist. 


5 
ARGUMENT 


I. 


The District Court Properly Dismissed The Action as 
to Defendant AVA Because the Complaint Failed to 
State a Claim Against Defendant Upon Which Relief 
Could Be Granted 


A. A Constructive Trust Could Not as a Matter of 
Law be Imposed Upon the Funds paid by the Gov- 
ernment to AVA 


The appropriation for the construction of the United 
States Court of Claims and Court of Customs and Patent 
Appeals (the “Court Building”) was for $6,375,000 (P.-L. 
86-626, 74 Stat. 425). In conformity with congressional 
practice the first provision of the Act following the en- 
actment clause stated— 


“The following sums are appropriated out of any 
money in the Treasury not otherwise appropriated 
9 


The amount of consideration in the contract between 
Blake and GSA, for the construction of Federal Office 
Building Number 7 and the Court Building, was 
$20,428,000. 


There are two basic reasons why a constructive trust 
may not be imposed upon the funds paid from the Treas- 
ury to AVA. 


(1) The absence of the elements necessary for imposi- 
tion of a constructive Trust. 


(a) Blake could prevail only if it had an enforceable 
equitable or beneficial interest in the construction appro- 
priation for the Court Building. Absent such an inter- 
est Blake can show no basis whatsoever for its prayer 
that a constructive trust be imposed upon the monies 
paid from the Treasury to AVA. 
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It is unequivocally clear that Blake had no such inter- 
est in any funds in the Treasury which were available 
for payment to Blake under its contract with the United 
States. In no sense did the funds “belong” to it as it 
claims in its brief. 


In Schmitz v. Societe Internationale, 249 F. Supp. 757 
(D.D.C. 1966), cert. denied, 387 U.S. 908, Judge Pine 
stated that, in actions to impress an equitable lien on a 
fund in the United States Treasury, the principle of law 
announced is “unvarying and identical”. The principal is 
this: 


“In order to impress an equitable lien upon a fund 
in the United States Treasury, it is necessary that 
there exist several elements, namely, the Treasury 
officials must be charged with the performance of no 
duty other than the ministerial duty of making dis- 
bursement of the fund. It must be such a duty as 
could be compelled by mandamus, or a receivership. 
The United States must not be in the position of a 
debtor or a creditor, but the fund must be an especi- 
ally earmarked account to which the Treasury offi- 
cials are under no other responsibility than that of 
the ordinary stakeholder, and the United States must 
have no claim or interest in the fund”. 249 F. Supp. 
at 762. 


In support of his decision Judge Pine cited two Su- 
preme Court decisions and two decisions in the Court of 
Appeals for the District of Columbia.‘ 


It is at once apparent that, under the principles an- 
nounced in the cases and summarized by Judge Pine, 
Blake could not impress an equitable lien on any funds 
appropriated for the construction of the Court Building. 
Obviously no mere ministerial duty is involved in the 
disbursement of funds agreeably to the terms of the ap- 


+ These cases are: Houston v. Ormes, 252 U.S. 469 (1920) ; Mellon 
v. Orinoco Iron Co., 266 U.S. 121 (1924); Doerschuck v. Mellon, 60 
App. D.C. 383, 55 F.2d 741 (1931) ; McCormack v. Harrah, 60 App. 
D.C. 260, 51 F.2d $16 (1931). 
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propriation, including those disbursed to AVA. No such 
disbursement could be compelled by mandamus since its 
propriety would depend upon the complicated terms of 
the construction contract and their interpretation. Not 
only is the United States in the position of a debtor of 
Blake (to the extent of its contract obligations) but there 
is no especially earmarked fund. Finally, the United 
States has a “claim or interest” in the appropriated funds 
in question—it owns them until they are disbursed. 


In the Schmitz case plaintiffs had attempted to impress 
an equitable lien and a constructive trust on funds held in 
an account in the Treasury of the United States pursuant 
to a Stipulation of Settlement entered into between Inter- 
handel Corporation of Switzerland and the Attorney Gen- 
eral of the United States. Plaintiffs claimed equitable 
liens on these funds for services allegedly rendered to 
Interhandel in connection with the establishment of Inter- 
handel’s right to such funds. The funds were the product 
of seizure of Interhandel assets which had been vested in 
the Alien Property Custodian under the Trading With the 
Enemy Act. 


The stipulation provided that the funds could only be 
disbursed by the Secretary of the Treasury upon the or- 
der of the Attorney General and that they were being held 
as an indemnity to satisfy certain claims, particularly 
those of the Government of the Netherlands, arising out 
of the sale of stocks whose proceeds constituted the fund. 


Judge Pine concluded that, upon the principles above 
set forth, the necessary elements for an equitable lien 
were lacking since the United States had a direct and 
real interest, namely, the retention of the fund to in- 
demnify it and certain federal officials arising out of the 
sale of the stocks; the Secretary of the Treasury had no 
right to make disposition of the fund except upon the 
order of the Attorney General, whose duties were not 
ministerial but involved discretion; and neither the United 
States nor the Secretary was a mere stakeholder but the 
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Secretary was holding the funds for the benefit of the 
United States. The suit was dismissed. 


Again, it is apparent that, for substantially parallel 
reasons to those stated by Judge Pine, Blake was not en- 
titled to an equitable lien upon the appropriations for the 
Court Building and therefore could not impress a trust 
upon any of those funds when paid to a third party such 
as AVA. If Blake’s claim were sound every construction 
appropriation by Congress would be subject potentially 
to a constructive trust in favor of the contractor selected 
to carry out the work for which the appropriation had 
been made. 


The principle involved is clear: the obligation of the 
United States with respect to a fund in the Treasury not 
especially earmarked is not to surrender any specific 
sums of money to a creditor but to pay to the creditor a 
sum equal to the amount credited to him as in the case 
of any other liquidated debt. Wyman v. United States, 
109 U.S. 654 (1884); Houston v. Ormes, 252 U.S. 469 
(1920) ; Doerschuck v. Mellon, 60 App. D.C. 388, 55 F. 
2d 741 (1931) ; McCormack v. Harrah, 60 App. D. C. 260, 
51 F. 2d 316 (1931). 


The claim that the money in the Treasury appropriated 
for the Court Building “belongs” to Blake or is “its 
money” is therefore utterly without support in law 
or reason. 


Moreover, the Government had the right under the con- 
tract (General Provisions, Clause 7(c) Exhibit No. 1) 
to retain 10 percent of the amount of each progress pay- 
ment until final completion and acceptance of the con- 
tract work. Of course, if the work were never completed 
the withheld amounts would never be paid to the con- 
tractor. Obviously, therefore, they did not “belong” to it 
until they were actually paid. To construe the contract 
otherwise would make the right to withhold meaningless. 
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(b) In urging the imposition of a constructive trust 
upon the monies paid by GSA to Riggs and AVA, appel- 
lant Blake wholly ignores the established principle that 
equity will not afford relief where there is an adequate 
remedy at law. This action, as shown in Point 11, infra, 
is a suit against the United States against whom Blake 
has a full and adequate remedy at law in the Court of 
Claims, to which it is restricted by statute. Appellant 
is, therefore, foreclosed from the equitable remedy of 
a constructive trust. Moreover, contrary to appellant’s 
claim, the law in the District of Columbia and elsewhere 
would not in any event permit the imposition of a trust in 
this situation. 


Appellant cites Osin v. Johnson, 100 App. D. C. 230, 
243 F. 2d 653 (1957) in support of the proposition that 
a constructive trust should be imposed “whenever one un- 
fairly holds a property interest where the holder would be 
unjustly enriched if he is permitted to retain that inter- 
est” (App. Br. 19). The quotation from the brief is a 
close paraphrase of the language of the court, but it fails 
to mention the sentence immediately preceding that which 
is paraphrased. That sentence states: “It [a constructive 
trust] arises by operation of law from the occurrence of 
an unconscionable act for which no traditional relief is 
available” (243 F. 2d at 656). Here, since traditional 
relief is available to appellant in the Court of Claims, the 
rule of Osin v. Johnson affords no support for the plea 
for equitable relief. The same rule is followed in the 
other cases cited by Blake, which are discussed infra. 


In Point II of its brief, Blake argues that the payment 
to AVA and Riggs by GSA exceeded the Government’s 
authority (App. Br. 12 et seq.). In Point V it asserts 
that “Such payments were therefore made as a result of 
a mistake as to the law and defendants were unjustly en- 


5 Moreover, in Osin v. Johnson the real estate upon which 2 con- 
structive trust was imposed was obtained fraudulently. Obviously 
no fraud is here involved. 
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riched at the expense of plaintiff. The moneys paid to 
defendants were moneys which belonged to plaintiff for 
work which it had performed pursuant to its contract 
with GSA and plaintiff has since been denied these moneys 
by GSA.” (App. Br. 19-20). 


We show above that the claim that the money paid 
to AVA “belonged” to Blake, is untenable. There is, 
therefore, no basis for the assertion that AVA was 
unjustly enriched at the expense of Blake, regardless 
of whether GSA had the authority to settle with AVA. 
For the same reason the statements in the proposed 
amended complaint (J.A. 37) alleging intervention at 
GSA by members of Congress and suggesting that the 
payment to AVA was excessive obviously have no bearing 
upon the question of whether AVA was unjustly enriched 
at Blake’s expense. 


Moreover, the cases cited by appellant do not support 
its position that a constructive trust should be imposed. 
We have referred, supra, to Osin v. Johnson. In each of 
the others cited one or more circumstances were present 
which justified the intervention of equity on the basis of 
well-settled principles, as the following outline shows: 


(i) In Doing v. Riley, 176 F. 2d 449 (5th Cir. 1949), 
the property upon which the trust was imposed was ob- 
tained by the testatrix by virtue of a confidential rela- 
tionship between the testatrix and the plaintiff (in this 
case the relationship of husband and wife) and, since the 
devise of property to others than the plaintiff was legally 
made, the latter’s only remedy was in equity. The case is 
patently not relevant here. 


(ii) In Nuveen v. Board of Public Instruction, 88 F. 2d 
175 (5th Cir. 1937), the money upon which a trust was 
imposed was invested in bonds which were illegally issued 
and plaintiff’s only effective remedy was to follow it into 
the school building in which the defendant municipality 
had illegally invested it. The court, after stating that the 
bond issue was a nullity, said— 
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“If the city had kept [the money] or had used it 
for some proper municipal purpose, Nuveen could 
have recovered it at law. But the city officers did 
not put it to any proper municipal use but put it into 
this building along with other money contributed by 
the board . . . Nuveen’s true right and his only ef- 
fective remedy was, recognizing the invalidity of his 
bond contract and abandoning any effort to hold the 
city to repay his money as a debt, to follow it into 
its investment in this building. Equity by treating 
the money as a trust will assist him in so doing” (88 
F. 2d at 178; emphasis supplied). 


By contrast, appellant here has available its traditional 
remedy in the Court of Claims. 


(iii) In Anglo-American Association v. Campbell, 13 
App. D. C. 581 (1898) and France v. Coleman, 29 App. 
D. C. 286 (1907), defendant was obligated under an ex- 
press loan contract, upon which plaintiff suppliers had 
relied, to pay to plaintiff’s debtor the money it had agreed 
to lend and upon which the trust was imposed. Plaintiffs 
had no effective remedy against either their debtors (who 
did not have sufficient funds) or defendant lenders except 
in equity. 

(iv) In Harrington v. Emmerman, 88 App. D. C. 23, 
186 F. 2d 757 (1950), defendant had simply refused to 
make a division of the money in a joint savings account in 
which she owned at most one half interest. This inequita- 
ble conduct justified the imposition of a constructive trust 
since defendant was legally in possession of the pass book. 
The case obviously has no application to the situation 
here. 


Thus, rather than supporting the assertion of appellant, 
those cases enunciate principals which are incompatible 
with the imposition of a constructive trust on the moneys 
paid to AVA. 


The rule in the District of Columbia is reflected in 
Anglo-American Association v. Campbell, France v. Cole- 
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man, and Osin v. Johnson, supra. In France the court 
stated (p. 294) that the decree was “in strict accord with 
the rule laid down” in Anglo-American and that “Redfern 
[the builder to whom the loan was made] had neither 
sufficient property nor credit, beyond the proceeds of the 
loan, to warrant any expectation of payment by the com- 
plainants from any other source [other than the lender of 
the money]; and the loan was effected for that purpose.” 
Blake’s position is in no way comparable to that of plain- 
tiffs in those eases since it has a remedy in the Court 
of Claims and, if it prevails there, the United States is 
fully able to pay the judgment. 


This is illustrated by Brown and Root, Inc. v. United 
States, 116 F. Supp. 732 (Ct. Cl. 1953), relied upon by 
Blake (App. Br. 20-21). The Federal Works Agency had 
set off against payments due under a contract with plaintiff 
contractor the amounts of claims for damages caused to 
the property of certain adjoining landowners by opera- 
tions under the contract and had paid those amounts to 
the landowners pursuant to a settlement with them. The 
Court found that the United States was not obligated to 
pay some of the claims. It sustained the set-off and set- 
tlement as to that claim which the United States was 
obligated to pay and gave judgment for plaintiff for those 
paid by the Federal] Works Agency for which the United 
States was not liable. 


There could be no plainer guideline to the course which 
must be followed by appellant Blake in the instant pro- 
ceeding and no clearer showing that appellant has an ade- 
quate remedy in the Court of Claims and therefore may 
not invoke the remedy of a constructive trust. Just as 
did Brown & Root, he may collect against the real de- 
fendant, the United States, in that Court the amount, if 
any, of the settlement with AVA which was invalid. The 
fact that money was paid to AVA clearly does not affect 
Blake’s remedy under the contract with GSA. 
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The fact is that Blake was merely a creditor of the 
Government. This is clear from the face of the contract. 
It is established by the decisions of the Supreme Court 
that the mere relationship of debtor and creditor, where 
no special fund is set up for the creditor, does not create 
a trust; for example, where money was deposited for the 
purchase of bonds for the depositor in a bank which be- 
came insolvent before the bonds were acquired, Blakey v. 
Brinson, 286 U.S. 254 (1932), or where an employer who 
had agreed to pay an employees welfare association a 
part of the wages of the employees became bankrupt be- 
fore the payment was made, McKey v. Paradise, 299 U.S. 
119 (1936). 


In those cases, as here, no special fund was created 
for the creditor. The assets of the bank and of the em- 
ployer were general assets just as are the funds of the 
United States in the Treasury out of which payments 
were made to Blake under the construction contract. The 
appropriation by Congress merely authorizes the use of 
the amount stated in the appropriation act. 


Blake was repeatedly advised and directed by GSA to 
take proper steps to avoid or reduce the damages to the 
AVA property (Letters to Blake from contracting officer 
dated October 9, 1964 and January 14, 1965, Exhibits 
Nos. 4 and 5). Having failed to take adequate measures 
to this end it now seeks an equitable remedy for its own 
failure to take proper action. 


It seems apparent that there is no basis on the facts 
of this case for the imposition of a constructive trust or 
the invocation of any other equitable remedy. 


(2) Blake’s remedy in the Court of Claims. Appellant 
claims that it is impossible for it to obtain adequate relief 
in the Court of Claims because there are still a large 
number of unresolved claims under the prime construc- 
tion contract and it must first pursue its adminis- 
trative remedies; and that, in the meantime, AVA would 
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have the use of “plaintiff’s money” without the payment 
of interest (App. Br. 22-23). We know of no exception to 
the requirement of exhaustion of administrative remedies 
such as that which appellant is, in effect, urging upon 
this Court. The same result as that of which appellant 
complains follows in any case where the Government 
withholds contract payments pending adjudication by the 
Court of Claims. The only difference is that, ordinarily, 
a contractor from whom payments are withheld does not 
know to what use the Government has put the money 
which was withheld pending the decision of the Court of 
Claims. 


B. The Facts Alleged in the Complaint Afford no Legal 
Basis for Attacking the Settlement Between the 
United States and Defendant AVA 


The United States has, by withholding funds from pay- 
ments under the contract, indemnified itself for the 
amount of the payment made under the settlement with 
AVA. This it was entitled to do, pending final judgment 
in the proper forum as to the validity of its actions, as 
clearly appears from Point II(B), infra. 


Instead of bringing an action against the United States 
under the contract, in an attempt to enforce its claim 
to the withheld funds, as it may, Blake attempts in this 
proceeding to attack the settlement by proceeding against 
the injured party, AVA. Even an action under its con- 
tract, however, could not in this jurisdiction affect the 
settlement on the facts alleged in the complaint. This is 
clear from the general law of indemnity as applied by 
this court. 


(1) The background of the settlement as reflected in 
the complaint and attached exhibits. On March 16, 1965 
AVA made demand upon the United States for payment 
of $571,803.20 as damages incurred as a result of opera- 
tions under the construction contract between the United 
States and Blake. By August 25, 1965, the amount claim- 
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ed had increased to $668,436.11. The amounts claimed in- 
cluded damages to tenants of AVA in the building at 1510 
H Street, N.W. (Exhibit No. 7, letter to Blake from the 
contracting officer dated October 7, 1965). 


The letter (Exhibit No. 7) states that “After lengthy 
negotiations, the owner and tenants . . . agreed to accept 
the sum of $485,539.89 in settlement of all damages in- 
curred as a result of your negligence and breach of your 
contract with the United States during excavation on the 
site adjacent to 1510 H Street, N.W., and to assign all 
their rights and claims against your firm to the United 
States Government”. The release, executed by AVA on 
September 28, 1965, is appended to the complaint as Ex- 
hibit No. 9. 


The letter concludes: “Accordingly, the amount of 
$485,539.89 will be withheld as a set-off from payments 
under your contract inasmuch as your negligence and 
breach of the particular contractual provisions relating 
to lateral support gave rise to the demand made against 
the Government for compensation for the damages in- 
curred as a result of such negligence and breach.” 


The letter of October 7, 1965 (Exhibit No. 7) and the 
earlier letters of the contracting officer to Blake dated 
October 9, 1964 (Exhibit No. 4) and January 14, 1965 
(Exhibit No. 5), as well as the allegations in the body 
of the complaint, fully evidence the concern of GSA about 
the manner in which the excavation operations were 
conducted by Blake and its subcontractors, and set forth 
demands upon Blake to take the necessary measures 
to avoid damages to the adjacent AVA property as 
required under the express provisions of the construction 
contract (General Provisions, Clause 12; Special Condi- 
tions, 67-04(j) and 67-06). 


We submit that, under these circumstances, there could 
be no credible claim by Blake that the “lengthy negotia- 
tions” and settlement with AVA referred to in the letter 
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of the contracting officer of October 7, 1965 (Exhibit No. 
7) were not bona fide or that the government was not 
justified in entering into the settlement. We show below 
that the method used by the Government of enforcing its 
claim against Blake, i.e., withholding and set-off, was au- 
thorized by law. 


Blake attributes the settlement by the Government with 
AVA to “intense Congressional pressure upon GSA” 
caused by AVA (App. Br. 6 and proposed amended com- 
plaint, J.A. 37). Assuming that such “intense pressure,” 
was brought to bear, that circumstance is entirely irrele- 
vant here. As shown in Point IA(1) the money paid to 
AVA did not belong to Blake, as it claims. Regardless of 
other considerations, therefore, AVA was not enriched at 
Blake’s expense. Blake can press its claim before the 
General Services Board of Contract Appeals and the Court 
of Claims and if its position is vindicated money will be 
made available in the Treasury to pay whatever judg- 
ment is rendered. 


Ten percent of the contract price of $20,428,000, which 
the Government is authorized by the contract to withhold, 
is more than $2,000,000. If, because of a dispute with 
the contractor, as, for example a disagreement as to the 
quality of work done or materials used, such an amount 
were withheld pending review by the Court of Claims of 
the decision of the contracting officer or the agency, Blake 
would be in precisely the same position as that about 
which it now complains—it would not have the use of the 
money which would otherwise be payable, pending such 
review. Furthermore, if the Government, having withheld 
the 10 percent to protect itself, should purchase other 
materials im lieu of those which in its judgment, were 
unsatisfactory (as it may, under clause 10(c), General 
Provisions), would the contractor be entitled to have a 
constructive trust imposed on the funds with which the 
replacement materials were purchased? Obviously such a 
result would in effect render nugatory the right to with- 
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hold and the right to replace materials and would be 
absurd. The theory of Blake that a constructive trust 
should be impressed upon the funds paid to AVA, is no 
less absurd. In both cases the action of the Government 
is based upon the judgment of its officials that the con- 
tractor had violated the contract and in both cases inno- 
cent third parties (the suppliers of the replacement ma- 
terials and AVA) are involved. 


Since AVA admittedly suffered damages caused by 
Blake and its subcontractors, the government was justifi- 
ably apprehensive that, if it did not meet all reasonable 
demands of AVA and settle the AVA claim it would be 
subjected to suit by AVA. 


With reference to the “Congressional pressure” men- 
tioned by appellant, it should be stated that AVA did 
inform its membership of some 40,000 teachers of voca- 
tional education that their recently-acquired building had 
been damaged as a result of operations under a construc- 
tion contract between the United States and appellant 
Blake and ordered destroyed by the Government of the 
District of Columbia. In fact the National Convention of 
AVA took place during the period when the damage oc- 
curred. The officers of AVA certainly communicated with 
members of Congress—most of whom are familiar with 
and support the activities of AVA on behalf of vocational 
education—to solicit their good offices in obtaining a fair 
settlement in the matter. The management of the Associa- 
tion would have been derelict in its duty had it failed to 
take these actions. There can be no doubt of the right to 
appeal to Congress in such a matter or of the propriety of 
so doing. 


The deduction of counsel for Blake in its brief (p. 6) 
that “as a result of the ensuing Congressional pressure 
placed on GSA” the settlements were made, is not consis- 
tent with the facts. GSA repeatedly stated, from the time 
when the onset of damage to the AVA building was first 
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noted, that the damage was caused by the negligence of 
the contractor and that the latter was responsible for 
“all damages to persons or property that occur as a result 
of his fault or negligence” (For example, Exhibits No. 
4 and 5). The quotation is from clause 12 of the General 
Provisions of the contract. Clause 12 is a standard pro- 
vision of GSA construction contracts and obviously has 
no connection with the “Congressional pressure” to which 
appellant alludes. Moreover, the position of GSA that the 
damages resulted from the negligence of Blake could be 
traced to “Congressional pressure” only by the most ob- 
scure process of reasoning, particularly since that position 
was taken before any such “pressure” is alleged to have 
developed.*® 


Appellant’s suggestion (Br. 7, J.A. 39) that AVA 
profited by the settlement is put forward by way of innu- 
endo and is without any basis in fact. 


It is stated in the proposed amended complaint of ap- 
pellant (J.A. 39) that “The United States did not ac- 
quire title to the property as a result of its so-called set- 
tlement, and in fact the owners are today erecting a high- 
rise building on the site” (J.A. 39). The implication is 
that AVA is the owner and is erecting the building. The 
fact is, however, that the property was sold by AVA, 
which was unable to obtain adequate funds to erect its 
own building. 


(2) The Right to Indemnity. The right does not de- 
pend upon contract. Washington Gas Light Co. v. Dis- 
trict of Columbia, 161 U.S. 316 (1896); Baltimore and 
Ohio Railroad Co. v. Commercial Transport, Inc., 273 
F. 2d 447 (7th Cir. 1960). It arises where, as in the 


¢ Exhibit No. 4, a letter from GSA to Blake was dated October 9, 
1964. The first complaints of AVA to GSA and Blake of the onset 
of damage to its building were made the latter part of September 
of that year (See paragraph 10 of complaint, J.A. 9, and para- 
graph 30 of proposed amended complaint, J.A. $7). 


19 


instant case, the contractor has the duty of protecting 
the adjacent property and, under the contract, was re- 
sponsible for failure of its subcontractors to perform 
that duty. 


It is clear that the right to indemnity is not dependent 
upon the compulsion of a judgment holding the indemnitee 
liable to the person to whom damages were paid. Moses- 
Ecco Company v. Roscoe-Ajax Corporation, 115 App. 
D.C. 366, 370, 320 F.2d 685, 689 (1963), citing St. Louis 
Dressed Beef & Provision Co. v. Maryland Casualty Co., 
201 U.S. 173 (1906); Baltimore and Ohio Railroad Co. 
v. Commercial Transport, Inc., supra; Paliaga v. Lucken- 
bach Steamship Company, 301 F.2d 403 (2d Cir. 1962); 
Pennsylvania Railroad Company v. McAllister Brothers, 
137 F.Supp. 188 (S.D.N.Y. 1956) .7 Nor does an action for 
indemnity based on a settlement with an injured third 
party require proof of actual liability to the third party. 
The only requirement is that the indemnitee, in this case 
the United States, must justify the settlement as prudent 
or show that it was reasonable for the indemnitee to have 
entered into the settlement. This is because of the policy 
“which pervades all areas of the law, of encouraging set- 
tlement wherever it is possible’. Paliaga v. Luckenbach 
Steamship Company, supra, at pages 409-410; Moses-Ecco 
Company v. Roscoe-Ajax Corporation, supra, at page 
689. 


In Moses-Ecco it was contended that Roscoe-Ajax Cor- 
poration, the general contractor-indemnitee, had paid 
plaintiff (an employee of the subcontractor, Moses-Ecco) 
under the mistaken theory that Roscoe-Ajax was a “third 
person” within the meaning of the Longshoremen’s and 
Harbor Workers Compensation Act, 33 U.S.C. $§ 904, 905, 


7 Aff’d. 240 F.2d 423 (2d Cir. 1957). 
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933 (Supp. III, 1962)* against whom plaintiff-employee 
could maintain a common law action for damages. The 
Court, noting that it had never decided whether a general 
contractor is a “third person” subject to such a suit 
stated— 


“Thus, it may be said that plaintiffs’ claim rested 
on a question of law open and debatable in this jur- 
isdiction. Ordinarily a settlement between the parties 
in such cases is motivated by a mutual desire to avoid 
the expense and risks of litigation. There is no al- 
legation that a different motive prevailed here. In 
these circumstances a settlement payment, made when 
the law was uncertain, cannot be successfully at- 
tacked on the basis of any subsequent resolution of 
the uncertainty. Otherwise the public policy of en- 
couraging settlements would be seriously under- 
mined.” (115 App. D.C. at 371, 320 F.2d at 690)° 


The doctrine is well established. Hennessy v. Bacon, 
137 U.S. 78 (1890); Levy Trust v. Commissioner of In- 
ternal Revenue, 341 F.2d 93 (5th Cir. 1965). 


It seems clear, therefore, that in the District of Colum- 
bia a settlement with an injured third party will not be 
disturbed on the ground that there is doubt, under the 
law, whether the indemnitee is liable to the third party. 
If, therefore, it was doubtful whether, as a matter of law, 
the United States was liable to AVA, that circumstance 
would not open the settlement to successful attack. Cer- 
tainly the United States thought it was liable to AVA and 
had good reason for that belief. “It was required [at 
the time of settlement] . .. to use its foresight rather 
than its hindsight in evaluating the situation relative to 


8 These provisions are made applicable by the District of Columbia 
Workmen’s Compensation Act, D.C. Code § 35-501 et seq (1961). 


® The same policy affords protective finality to out-of-court settle- 
ments by tort-feasors. Martello v. Hawley, 112 App. D.C. 129, 300 
F.2d 721 (1962). 
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its probable liability.” Chicago, Rock Island and Pacific 
Railway Co. v. United States, 220 F.2d 939, 941 (7th 
Cir. 1955). 


In Brown & Root, Inc. v. United States, 116 F.Supp. 
732 (Ct. Cl. 1953), also discussed supra, plaintiff contrac- 
tor sued the United States in the Court of Claims to re- 
cover certain sums withheld from the final payment on 
a contract for the construction of a water pipeline. This 
was the proper forum for such a suit, as contrasted to 
the instant action. These sums were paid by the United 
States to owners of property adjacent to the pipeline for 
damages caused by the contractor. It was the view of the 
Court of Claims that, since the government had alleged 
a breach of contract by the contractor, the burden was 
on the government to prove damages which in that case 
involved establishing that it was obligated to pay the 
amounts withheld to the third parties. Where such an 
obligation was established recovery by the contractor was 
not allowed and the set-off was upheld. The decision that 
the government had failed to establish its right of set-off 
of the payments made to some of the parties involved did 
not include a holding that those parties were unjustly en- 
riched by the settlement. They were not even before the 
Court. 


None of the settlements was disturbed in that case. The 
case is therefore no authority for a recovery by Blake 
against AVA. The degree of proof which would be re- 
quired of the government in an action by Blake in the 
Court of Claims to recover under the construction con- 
tract is not relevant in a suit such as the instant one, 
which is not brought under the contract and is an attempt 
to attack the settlement itself rather than to recover from 
the party who made the payment which is alleged to be 
illegal. 
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As we have seen, moreover, it is the rule in this juris- 
diction that the test of the validity of a settlement is 
whether it was prudent for the indemnitee to make it— 
not whether the indemnitee was obligated to pay the 
amount of the settlement. Moses-Ecco Corporation v. Ros- 
coe-Ajax Corporation, supra. 


Certainly on the facts before the Court it was prudent 
for the government to make the settlement with AVA.” 


The reference of the Court in Brown & Root to the use 
of “plaintiff's money without its consent” in the case of 
those set-offs which were disapproved is dictum and, if 
taken literally, is not supported by the cases, as clearly 
appears from Point I-A of this Memorandum. It seems 
likely, however, that the quoted language was not literally 
meant, since the funds used as a set-off were not ear- 
marked for the contractor. 


Blake’s complaint alleges that GSA was a volunteer in 
agreeing to a settlement and making the payment to AVA. 
The cases establish beyond doubt that, under the circum- 
stances of the settlement and payment herein, GSA and 
the government were not volunteers. Baltimore and Ohio 
Railroad Co. v. Commercial Transport, Inc., 273 F.2d 447 
(7th Cir. 1960) ; Pennsylvania Railroad Company v. Mc- 
Allister Brothers, Inc., 187 F.Supp. 788, aff’d. 240 F.2d 
423 (2d Cir. 1957); Ace Tractor & Equipment Co. v. 
Olympic Steamship Co., 227 F.2d 274, 276 (9th Cir. 1955). 


In the McAllister Brothers case a defense upon the trial 
was that the railroad could not recover as indemnitee a 
sum paid in settlement of its employee’s claim because it 
was not made under the compulsion of a judgment or 
with the indemnitor’s (McAllister’s) consent. The Dis- 
trict Court said— 


10In Brown & Root the Court recognized that a “threat of lia- 
bility” was sufficient to warrant one of the settlements there in- 
volved. 116 F. Supp. at 740. 
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“Tt is true that the settlement does not bind the 
claimed indemnitor nor establish its liability; but 
equally true it is that the person making voluntary 
payment is not deprived of his right to seek enforce- 
ment of his claim of indemnity for the amount so 
paid. All it means is that the indemnitee has as- 
sumed the risk of proving that (1) it was liable to 
the third party; and (2) the reasonableness of the 
settlement ...” (137 F.Supp. at 795). 


The United States chose, as it could legally do, to en- 
force its claim for indemnity by set-off pending adjudica- 
tion in the proper forum of the validity of the settlement. 
It thereby assumed the risk of an action by Blake for 
that purpose. Such an action cannot, however, affect the 
settlement made with AVA, under the rule of Moses-Ecco 
Corporation v. Roscoe-Ajax Corporation, supra. Conse- 
quently, there is no basis for the claim of Blake against 
AVA. 


(3) Alleged Restriction on Settlement. Appellant, in 
Point II of its brief (pp. 12-14), in effect asserts that the 
Federal Tort Claims Act provides the exclusive method 
for settlement of tort claims against the United States. 
The position is untenable.” 


It is clear that the set-off by the Government against 
amounts which would otherwise have become payable to 
Blake was made upon the theory that the damages to 
AVA’s property were caused by the negligence of Blake 
_ and its “failure and refusal to fulfill its obligations to 
both the Government and third parties, as required under 
Sections 67-04j and 67-06 of the contract specifications” 
as well as under clause 12 of the General Provisions of 
the construction contract (Exhibit No. 10, letter from 
GSA to Mr. Marshall E. Miller, dated April 13, 1966; Ex- 
hibit No. 7, letter of October 7, 1965 from GSA to Blake 
Construction Co., Inc.). 


12 The theory of tort was not the only approach open to AVA; 
See Point IB(4), infra. 
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The very provision for settlement upon which Blake re- 
lies denies appellant’s assertion. It states: 


“The Attorney General, with the approval of the 
court, may arbitrate, compromise, or settle any claim 
cognizable under Section 1346 (b) of this title after 
the commencement of an action thereon” (28 USC 
2677; emphasis supplied). 

It is apparent that the authority to settle extends only to 
claims upon which actions have been commenced. Appel- 
lant cites no authority by way of legislative history or 
otherwise, to indicate that Congress intended to forbid 
extra-judicial settlements by the Government in situations 
where this has traditionally been done (See Point II(B), 
infra). 


The Government was entitled to make a set-off as 
shown in Point II of our brief. It is not apparent how 
that right could be affected by the Federal Tort Claims 
Act since that Act applies only to suits against the United 
States for damages caused by “any employee of the Gov- 
ernment” (28 U.S.C. 1346(b)) and an independent con- 
tractor, such as appellant Blake, is not an “employee” of 
the United States. United States v. Page, 350 F.2d 28 
(10th Cir., 1965); Dushon v. United States, 243 F. 2d 
451 (9th Cir. 1957) ; Strangi v. United States, 211 F.2d 
305 (5th Cir. 1954); Nyquist v. United States, 226 F. 
Supp. 884 (D. Mont. 1964). 


Under this view the United States could not be sued 
by AVA under the Tort Claims Act for damages result- 
ing from the negligence of appellant Blake. 


The procedures and limitations set forth in that Act do 
not therefore restrict the Government in settlement and 
set-off occasioned by such damages. The fact is irrelevant 
that AVA might have brought suit against the United 
States under the Tort Claims Act for damages caused 
by its own employees, since that would be a separate 
cause of action. 
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Aside from the fact that the United States must be 
considered an indispensable party to a case where the 
question is raised as to whether the General Services Ad- 
ministration exceeded its authority in effecting settle- 
ments and making payments to defendants, the statement 
(App. Br. 12) that agencies of the United States are 
without authority to settle claims for unliquidated dam- 
ages is unsupportable. The cases cited by Blake do not 
support it and in any event are inapposite to the case at 
bar. 


The cases cited by Blake” all involve suits in the 
Court of Claims by government contractors against the 
United States for damages caused by the latter’s breach 
of contract. Although we have indeed contended that ap- 
pellant’s remedy, if any, lies in a suit against the United 
States in the Court of Claims, the case at bar resembles 
the cases cited by appellant only in that it is an attempt, 
as phrased by Mr. Justice Holmes, to try the Govern- 
ment’s liability “behind its back”. Louisiana v. Garfield, 
211 U.S. 70 (1908). 


Cannon Construction Company (App. Br. 12-13), for 
example, was a suit by government contractors against 
the United States for damages for breach of contract. 
The case did involve settlement of a claim, but the settle- 
ment was one between the United States and its contrac- 
tors and involved a contractual dispute. The present case 
involves a settlement between the United States and a 
third party arising out of a claim for damages ™ to the 
third party’s property as a result of excavation work 
performed by a construction company pursuant to a con- 
tract with the United States. That Cannon Construction 


12 Wm. Cramp & Sons Ship & E. B. Co. v. United States, 216 US. 
494; Continental Illinois National Bank & Trust Co., v. United 
States, 115 F. Supp. 892 (Ct. Claims 1953); Cannon Construction 
Company Vv. United States, 319 F. 2d 178 (Ct. Cl. 1968). 


23 As indicated elsewhere defendant AVA is hardly in a position 
to enunciate the government’s legal basis for settlement of AVA’s 
claim. 
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Company, supra, and the other cases cited by appellant in 
its brief (pp. 12-18) are inapposite to the case at bar is 
apparent. 


In any event, the quotation from the decision in Can- 
mon Construction Company, to the effect that govern- 
ment agencies are, absent statutory authorization, not 
empowered to settle claims for unliquidated damages, was 
not even followed by the court. On the contrary, the 
court held that a government agency has “inherent au- 
thority” to settle a claim for breach of contract. 319 F. 
2d at 178-179. Indeed, the court cites cases holding that 
as Congress had empowered a government agency to 
enter into construction contracts, this power carried with 
it the power to make settlements with its contractors. Thus, 
assuming that the cases cited by appellant (App. Br. 12- 
13) are relevant to the present case, and we have shown 
they are not, they do not support appellant’s contention 
that agencies of the United States are not authorized to 
settle claims for unliquidated damages. 


(4) The Destruction of the AVA Building as a “Tak- 
ing” by the United States. Blake in its brief (pp. 8-12) 
contends that AVA’s cause of action against the United 
States could only sound in tort, and that there could be 
no taking under the Fifth Amendment to the United 
States Constitution. Although for the reasons set forth 
in Part IB and Part II, we do not consider it necessary 
or proper for the Court to enter into a determination of 
the legal merits of the settlement between GSA and 
AVA, appellant’s assertion that there was no constitu- 
tional “taking” in this case is without legal or factual 
basis. 


The deprivation of the beneficial use of property by 
its owner as a result of governmental action, although 
short of formal condemnation, may nevertheless constitute 
a compensable “taking” of the property within the mean- 
ing of the Fifth Amendment.“ 


14“. .. nor shall private property be taken for public use, with- 
out just compensation.” 
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Thus, it has long been held that Government action re- 
sulting in interference with the drainage of private prop- 
erty or flooding of such property is a taking. United 
States v. Welch, 217 U.S. 333 (1910); United States v. 
Lynah, 188 U.S. 445 (1903) ; State of California v. United 
States, 151 F. Supp. 570 (N.D. Calif. 1957). 


Basic to such decisions is the principle that destruction 
is tantamount to taking. United States v. Welch, supra; 
Richards v. Washington Terminal Co., 233 U.S. 546 
(1914) ; United States v. General Motors Corp., 323 U.S. 
373, 384 (1945). 


Likewise, there was a taking where the United States 
caused frequent flights of its aircraft over property used 
as a chicken farm, scaring the fowl to the point of self- 
destruction, disturbing the sleep and nerves of the owner 
and his family, and rendering the property unusable for 
raising chickens. United States v. Causby, 328 U.S. 256 
1946). The court stated: 


“If, by reason of the frequency and altitude of the 
flights, respondents [owners] could not use this land 
for any purpose their loss would be complete. It 
would be as complete as if the United States had en- 
tered upon the surface of the land and taken exclu- 
sive possession of it.” 328 U.S. at page 261. 


The court stated thereafter that there was no material 
difference between the case supposed in the above quota- 
tion and the one before it “except that here enjoyment and 
use of the land are not completely destroyed.” 328 U.S. 
at page 262). See also Griggs v. Allegheny County, Penn- 
sylvania, 369 U.S. 84 (1962). 


Thus, although there was no actual invasion of the 
property in the ordinary sense and despite the fact that 
there was not a total destruction of the property, the ac- 
tions of the United States were regarded as a taking in 
the constitutional sense. This result is consistent with 
the earlier cases above cited and with the statement in 
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United States v. General Motors Corp., supra, at page 378 
that “Governmental action short of acquisition of title or 
occupancy has been held, if its effects are so complete as 
to deprive the owner of all or most of his interest in the 
subject matter, to amount to a taking” citing the Welch 
and Washington Terminal Co. cases, supra) .%° 


The Doctrine of “Invasion.” 


The federal cases have proceeded upon the basis that 
an “invasion” of the property is a prerequisite to a con- 
clusion that there has been a taking.** In the Causby 
case, supra, the theory was that the overflights by air- 
craft of the United States constituted a taking of an 
easement in the air space which was “owned” by the own- 
er of the land. Obviously, however, regardless of theory, 
the excavation on the property adjoining 1510 H. Street, 
resulting in removal of the lateral support for the AVA 
property was, as a practical matter, at least as much of a 
physical invasion as the overflights in the Causby case. 
Certainly AVA was as much entitled to the support of the 
adjacent land as Causby was entitled to an undisturbed 
airspace. It seems immaterial whether there was an “in- 
vasion” of “owned” airspace or a deprivation of support, 
as here. 


If the United States had actually excavated under the 
AVA building there would certainly have been an inva- 
sion. In principle, there is no discernible reason to dis- 
tinguish between such a case and the actual one. 


The removal by excavation, of lateral support of ad- 
jacent land, is a disturbance of the possession of the own- 
er of such land rendering the excavator liable in trespass. 
The undermining of the adjacent premises by excavation 


15Jt is clear also from General Motors that whether or not the 
United States actually acquires the property is immaterial. 328 U.S. 
at page 378. 


16 Contra: Thornburg v. Port of Portland, 376 P. 2d 100 (Or. 
1962). 
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is equated to direct invasion since it sets in motion a force 
which inevitably results in the damage. 


This is a generally recognized doctrine. 


In Mamer v. Lussem, 65 Ill. 484 (1872) defendant, ex- 
cavating on an adjoining lot, caused plaintiff’s land and 
building to be undermined and damaged. Plaintiff pre- 
vailed in an action of trespass quare clausum fregit. The 
appellate court said: 


“Although the excavations were made on the land 
of defendant, yet, if they were so made as to cause 
plaintiff’s land to fall into them of its own weight, 
and without reference to the superincumbent weight 
of a building erected upon plaintiff’s land, an action 
would lie for the injury, and might properly be tres- 
pass” 65 Ill. at page 489). 


In Buskirk v. Strickland, 11 N.W. 210 (Mich. 1882), 
the landowner had successfully sued public officials in 
trespass for damages for loss of lateral support resulting 
in the caving in of his land and a fence thereon, and oth- 
er consequential damages. Judgment for plaintiff was 
affirmed. The court said: 


“. . the plaintiff’s close was invaded . . . We say 
invaded; for the removal of the lateral support so 
near the line [within 4 to 8 feet] and so considerable 
a depth rendered the fall which ensued inevitable.” 
11 N.W. at page 211. 


Where the City of Providence excavated in front of 
plaintiff’s land, causing settlement of and injury to the 
land and plaintiff’s house, verdict for plaintiff was af- 
firmed for damages to both land and house, based on re- 
moval of lateral support, since the weight of the building 
did not contribute to the settlement. Prete v. Cray, 141 
Atl. 609 (R.I. 1928). The court said that “by drawing off 
the subjacent support of the plaintiff’s land, the city was 
undermining and invading the plaintiff’s premises.” 141 
Atl. at page 613. See also Farnandis v. Great Northern 
Ry. Co., 84 P. 18 (Wash. 1906). 


30 


This rule, and the cases, reviewed, are cited to support 
the proposition that the excavation adjacent to the AVA 
property constituted an “invasion” of the property with- 
in the meaning of the federal cases dealing with takings 
under the Fifth Amendment. The same result would be 
reached upon the basis of the proposition that, where a 
party wall agreement is involved, as here, there is an 
implied easement of lateral support in each of the ad- 
joining parcels of land in favor of the other and that the 
removal of such support constitutes an invasion of the 
property right (easement). See Leesman, Significance of 
the Doctrine of Lateral Support as a Real Property Right, 
16 Ill. L. Rev. 108 (1921). 


It should be noted also that there has in fact been a 
physical invasion of the AVA building in a literal sense. 
The razing of the building which shared the west party 
wall with the AVA building required actual physical con- 
tact with the latter structure and was in fact the begin- 
ning of the series of acts which culminated in the de- 
struction of that structure. 


In any event, the theory that an “invasion” is required 
is not very convincing when it is evaluated in the light of 
Griggs v. County of Allegheny, Pennsylvania, 369 U.S. 
84 (1962) which followed Causby in deciding that the 
overflight of airplanes constituted a taking in the consti- 
tutional sense, by the defendant county. In 1958, twelve 
years after the decision in Causby, Congress enacted the 
Federal Aviation Act, Section 101 (24) of which provided: 


“ ‘Navigable airspace’ means airspace above the mini- 
mum altitudes of flight prescribed by regulations is- 
sued under this chapter, and shall include airspace 
needed to insure safety in take-off and landing of air- 
craft,” 27 


Consequently, as pointed out in the dissenting opinion in 
Griggs, Congress has appropriated the low-altitude air- 


1749 USC 1301(24). 
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space essential for approach and take-off from airports— 
the airspace which was “invaded” in Causby, and which, 
although theretofore appropriated, was regarded as 
“taken” in Griggs. Since it had already been appropriated 
or taken by the United States, it could not later have been 
taken by an “invasion” by the County. 


The “Single Act” Principle 


In Harris v. United States, 205 F.2d 765 (C.A. 10, 
1953) it was stated that “Generally it is held that a single 
destructive act without a deliberate intent to assert or 
acquire a proprietary interest or dominion is tortious and 
within the rule of immunity. Bedford v. United States, 
192 U.S. 217, 24S. Ct. 48 L. Ed. 414.” 205 F. 2d at page 
767. The Bedford case does not so hold but there is 
ground for the quoted statement from Harris and for the 
court’s holding in that case that an isolated spraying 
operation which accidentally destroyed neighboring crops 
was not a compensable taking. See, for example, the deci- 
sions in Portsmouth Harbor Land & Hotel Co. v. inte 
States, 250 U.S. 1 (1919) and 260 U.S. 327 (1922). 
the first Harbor Land case firing of guns over eS 
property for testing purposes was held not to be a taking 
while, in the second case, repeated firing over the same 
land was considered a taking. 


The “single act” principle of those cases is not applica- 
ble here, however, since the destruction of the AVA 
building was the result, not of an isolated act, but of exca- 
vation operations which continued for a substantial period 
of time, gradually and increasingly causing settlement of 
and irreparable damage to the adjoining building. Even 
if there had been only a single act which resulted in in- 
creasingly serious damages culminating in total depriva- 
tion of the usefulness of the property the situation would 
be more analogous to the continuing adverse effects of 
construction of a dam resulting in the flooding of riparian 
property than to the accidental effects of an isolated 


spraying or firing of guns. 
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The Requirement of Intention to Take. 


With respect to the matter of whether an intention to 
take the property is required, the court stated in State of 
California v. United States, 151 F. Supp. 570 (N.D. 
Calif. 1957): 


“This rule . . . does not necessarily require that the 
Government expressly intend by its act (or acts) 
the appropriation of the specific property involved, 
but may be satisfied by a showing that the property 
was actually taken as a direct and foreseeable con- 
sequence of an intentional and deliberate act by the 
Government.” 151 F. Supp. at page 574. 


The court cited Sanguinetti v. United States, 264 US. 
146 (1924) and Columbia Basin Orchard v. United States, 
132 F. Supp. 707 (Ct. Cl. 1955). From these cases it ap- 
pears that the only requirement which has actually been 
imposed is that the injury be a “direct, natural, or prob- 
able consequence” [emphasis supplied] of the government 
activity, not that it must always be a foreseeable conse- 
quence of the activity. This is indicated also by United 
States v. Causby. The requirement of foreseeability 
would, in fact, seem to be a reasonable one only if the 
damage were an indirect or remote result of the govern- 
ment operation. Where it is the direct result, as in the 
case of the AVA property, any necessary intent can be 
implied. Columbia Basin Orchard v. United States, supra, 
at page 711. 


In any event it was reasonably foreseeable that dam- 
age would occur to the building of AVA unless pre- 
cautions were taken to avoid such a result. This is demon- 
strated by the fact that the contractor took certain (in- 
adequate) steps to prevent and reduce the incidence of 
such damage. 


Moreover, even if it could accurately be said that the 
initial damage to the adjacent property was not reason- 
ably foreseeable, it must be recognized that, once the fact 
of the initial damage was known, it was certainly foresee- 


33 


able that additional injury would occur. Despite this 
situation it is evident that adequate measures were not 
taken, even then, to minimize the ultimate damages. AVA 
was advised by experts and informed the government and 
the contractor, and the Government itself informed the 
contractor, that the measures taken to minimize the dam- 
ages were insufficient. Consequently, it seems evident 
that, at one time or another in the course of the opera- 
tions under the contract with Blake Construction Com- 
pany there was a taking of the AVA property within 
the meaning of the cases which have been discussed. 


It is submitted therefore that the Court should affirm 
the dismissal of the complaint on the ground, among 
others, that there is no substance to the claim that the 
United States had no legal basis for settling with AVA 
and for withholding the amount of the settlement from 
payments to Blake under the construction contract. 


II. 


The Action Was Properly Dismissed on the Ground 
That the Court Lacks Jurisdiction Because the United 
States Is an Indispensable Party and It Has Not 
Consented to Be Sued In the District Court in This 
Type of Proceeding 


Blake seeks an adjudication that neither GSA, the 
United States, nor Blake was liable to defendant AVA 
for the damages and claims asserted by AVA against the 
United States; that GSA acted as a volunteer in making 
the payments to AVA described in the complaint; and 
that GSA “improperly appropriated Blake’s funds” and 
paid them over to AVA without proof of liability there- 
for (complaint, paragraph 27(a), (b), (¢c) and (d) and 
prayer number 3, J.A. 16). 


(A) It is clear that the fact that the United States 
is not named as a defendant does not mean that it can- 
not be considered a party to the controversy. If Blake had 
brought this suit against a government official to pre- 


34 


vent the payment by the Government to AVA or to enjoin 
the withholding of funds from Blake, there can be 
no doubt that the Government itself would be an indis- 
pensable party and, since it had not consented to be sued 
in the District Court in this type of case, the action 
would have to be dismissed. Mine Safety Appliances Co. 
v. Forrestal, 326 U.S. 371 (1945) and cases therein 
cited; Larson v. Domestic and Foreign Commerce Corpo- 
ration, 337 U.S. 682, 687 (1949); Charles H. Tompkins 
Co. v. Brucker, 104 App. D.C. 383, 262 F. 2d 694 (1958). 


The principle upon which such cases are decided is that 
. the suit is essentially one designed to reach money or 
materials which the government owns or, otherwise stated, 
to prevent the government official from taking action 
which would stop payment or delivery by the government 
to satisfy the government’s (and not the official’s) alleged 
obligation to the plaintiff. (326 U.S. at 374-375). 


In the Forrestal case, supra, the court characterized 
the action as “an indirect effort to collect a debt allegedly 
owed by the government in a proceeding to which the gov- 
ernment has not consented.” This is, in its essentials, the 
nature of the action by Blake against defendant AVA. 


It follows necessarily, it is submitted, that, since the 
government would have been an indispensable party to an 
action to stop the payment to AVA it is also indispensa- 
ble to an action in which the complaint seeks adjudica- 
tion of the validity of that payment. 


It is not essential to this conclusion that the govern- 
ment be the present owner of the funds sought by Blake 
from AVA. It is sufficient that the essential nature and 
effect of the proceeding may be such as to make plain 


18 A suit against the United States founded upon an express or 
implied contract for a sum in excess of $10,000 or in which a party 
or parties other than the United States are joined is not within 
the jurisdiction of the District Court. 28 U.S.C. 1846(a) (2) ; United 
States v. Sherwood, 312 U.S. 584 (1941). 
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that the judgment sought would interfere with the public 
administration. Land v. Dollar, 330 U.S. 731 (1947); 
In re State of New York, 256 U.S. 490 (1921) ; Kennedy 
v. Rabinowitz, 115 App. D.C. 210, 318 F.2d 181 (1963), 
aff'd. 376 U.S. 605. 


A decision that Blake is entitled to the money paid to 
AVA would necessarily be predicated upon the conclusion 
that the money was owned by Blake and not the Govern- 
ment, or that Blake had an equitable lien upon the money 
when it was in the possession of the Government or had 
some other equitable interest which gave rise to a con- 
structive trust upon the money while it was in the 
Treasury of the United States. Such a decision would 
cause incalculable damage to the orderly and efficient 
conduct of the government’s business under this and other 
construction contracts. 


The fact that the decision would not be legally binding 
upon the government is no answer since it would em- 
barrass the government by throwing doubt and confusion 
upon its contract procedures and its rights and obligations 
vis-a-vis the contractor in the case of this and other 
construction contracts. 


In Ogden River Water Users’ Association v. Weber 
Basin Water Conservancy et al., 238 F.2d 936 (10th Cir. 
1956), suit for a declaratory judgment was filed by the 
Water Users’ Association against the Water Conservancy 
and certain officials of the United States to determine the 
rights of the Association against the defendants under 
contract between the Conservancy and the United States 
and between the Association and the United States, relat- 
ing to acquisition and construction of the so-called Ogden 
River Project and the enlargement of the Pine River 
Dam and Reservoir. 


Motions to dismiss were filed on the ground that the 
United States was an indispensable party and that the 
complaint failed to state a claim upon which relief could 
be granted. 
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The Court of Appeals in sustaining the dismissal of 
the action by the District Court, stated in part— 


“Under the terms of each of these contracts the 
United States obtains, retains, and grants certain 
property rights and no judicial determination of the 
extent of the rights granted or retained can be had 
without the United States being a party to the 
action. ... 


“A decree adjudging theat appellant ‘owns the 
equitable title in and to the lands comprising the 
Ogden River Project, including the Pine View Dam 
and Reservoir’, though not binding upon the United 
States, would serve under the instant facts, to embar- 
rass the government’s title and throw confusion upon 
the reclamation project. In the absence of the United 
States, this portion of the relief sought would be im- 
proper” (238 F.2d at 941-942). 


The same considerations are applicable here, both to the 
demand for monetary relief and for a declaratory judg- 
ment. If Blake should prevail the system of construction 
contract procedures and the rights and obligations of the 
government under such contracts and under federal stat- 
utes would be thrown into confusion. We do not think 
that Blake could prevail on the merits but the fact that 
such results would follow if it should do so is sufficient 
to demonstrate the indispensability of the United States 
as a party to this action. 


The complaint alleges in paragraph 27 (J.A. 16) that— 


“(a) GSA and the United States of America were 
not liable to the said defendants [AVA and Riggs] 
for the damages and claims asserted by them.” 

It is difficult to conceive of an action to determine the 
validity of a claim against the sovereign in which the 
sovereign is not an indispensable party. Yet Blake asks 
this Court to make just such a determination. 


(B) It has long been established that “The government 
has the same right ‘which belongs to every creditor, to 


Ld 
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apply the unappropriated moneys of his debtor, in his 
hands, in extinguishment of the debts due to him’.” 
United States v. Munsey Trust Co., 332 U.S. 234, 239 
(1947), citing Gratiot v. United States, 15 Pet. 336, 370 
(1841); McKnight v. United States, 98 U.S. 179, 186 
(1879) ; to the same effect is Sanders v. Commissioner of 
Internal Revenue, 225 F.2d 629, 637 (10th Cir. 1955), 
cert. denied 350 U.S. 967. The Court in Munsey Trust 
stated that the power of the Court of Claims “. . . to 
strike a balance between the debts and credits of the 
Government,” by logical implication gives power to the 
Comptroller General to do the same, subject to review by 
that Court” (332 U.S. at 240). 


In Munsey Trust funds were withheld out of progress 
payments on a contract, as was done here by GSA. Re- 
spondent trust company, as receiver for the contractor, 
contended that the United States was a general creditor 
and that, as such, had no more right to the money which 
it held than did any other general creditor of the con- 
tractor. The Court, rejecting this contention, said— 


“And one whose own appropriation and payment 
of money is necessary to create a fund for general 
creditors is not a general creditor. He is not com- 
pelled to lessen his own chance of recovering what 
is due him by setting up a fund, undiminished by his 
claim, so that others may share it with him. In 
fact, he is the best secured of creditors; his security 
is his own justified refusal to pay what he owes 
until he is paid what is due him’, 332 U.S. at 240). 


In Munsey Trust the contractor had performed certain 
contract work satisfactorily but all of the amounts due for 
that work had not been disbursed. The claim of the United 
States arose out of failure of the contractor, for whom 
the bank had been appointed receiver, to do other work 
which it had agreed to perform. The work was done by 
another contractor for a higher price than that originally 


19 28 U.S.C. § 250(2), Now 28 U.S.C.A. § 1508. 
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agreed upon, resulting in damages to the United States. 
The Comptroller General deducted the damages sustained 
by the United States and paid the remainder of the undis- 
bursed sum to the receiver. The Court, reversing the 
Court of Claims, held that the government properly used 
its right to set off its independent claims. 


The General Accounting Office has authority to make 
settlement and adjustment of all accounts for and against 
the United States 31 U.S.C. §§ 44, 71, 74. That office 
also has the right, under 31 U.S.C. § 227, to make set- 
off of opposing claims, withholding payment until the 
claims are pressed to final judgment. United States v. 
American Surety Co., 158 F.2d 12, 18 (1946); United 
States v. Thompson, 168 F. Supp. 281, 290 (D. W. Vir. 
1938), aff’d 268 F.2d 426. This right, formerly exercised 
by the Secretary of the Treasury has long been recog- 
nized. The Schooner Henry, 35 C. Cl. 393 (1900) ; George 
Howes & Co. v. United States, 24 Ct. Cl. 170 (1889). 


Blake would have no complaint if the United States 
had not withheld and set off against contract payments 
a sum equal to the amount of money paid to AVA. It is 
apparent that Blake’s real complaint is that the action of 
the government was unjustified on the facts of this case. 
The government has the right to withhold the funds from 
Blake until Blake’s claim has been pressed to final judg- 
ment, as heretofore shown. Obviously, such a final judg- 
ment cannot be obtained in an action in which the United 
States is not a named defendant and has not consented 
to be sued. 


Til. 


The Trial Court Correctly Refused to Exercise Its 
Discretion to Grant a Declaratory Judgment 


The facts alleged in the complaint do not justify a 
declaration of the rights and liabilities of the parties. It 
is fundamental law that the Declaratory Judgment Act 
(28 U.S.C. § 2201) is “an enabling act, which confers a 
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discretion on the courts rather than an absolute right 
upon the litigant.” Public Service Commission of Utah 
v. Wycoff Co., 344 U.S. 287, 241 (1952). Where matters 
of public law or those which are of serious public concern 
are involved, courts should exercise a maximum of cau- 
tion in granting declaratory relief. Public Service Com- 
mission of Utah v. Wycoff Co., 344 U.S. at 243; Public 
Affairs Associates, Inc. v. Rickover, 369 U.S. 111, 112-113 
(1962); Eccles v. Peoples Bank, 333 U.S. 426, 481-432 
(1948). 


In the instant action adjudication is sought which di- 
rectly involves the important and serious matter of gov- 
ernment contracts and public law. Under such circum- 
stances the trial court was correct in denying a declar- 
atory judgment. 


In addition, a declaratory judgment would not be dis- 
positive of the issues in this case. If, for example, Blake 
should recover from AVA in this action a portion, but not 
all, of the amount withheld by the United States, Blake 
could bring an action in the Court of Claims for the 
balance. If Blake should recover in the Court of Claims 
AVA might be subjected to an action by the United 
States to recover a portion of the payment made to it, 
since the United States can sue to recover funds which 
it can show have been paid under a mistake of law. 
United States v. Wurts, 303 U.S. 414 (1938); Kingman 
Water Company v. United States, 253 F. 2d 588 (9th 
Cir. 1958). 


In any event, the forum designated by law for actions 
against the United States to vindicate the kind and 
amount of claim asserted by Blake is the United States 
Court of Claims (28 U.S.C. § 1491). “When confronted 
with a request for declaratory relief more properly 
amenable to disposition in another forum, a court has a 
broad measure of discretion whether to grant the prayer. 
It may decline to entertain the action.” Gordon v. 
Mathews, 106 App. D.C. 400, 403, 273 F. 2d 525, 528 
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(1959) ; Williams v. Virginia Military Institute, 91 App. 
D.C. 206, 198 F. 2d 980 (1952), cert. denied, 345 U.S. 
904 (1953). 


It is submitted, therefore, that the case at bar is not a 
proper one for a declaratory judgment. 


CONCLUSION 


For the reasons stated it is submitted that the judg- 
ment below should be affirmed. 


Respectfully submitted, 


EDWARD BROWN WILLIAMS 
423 Washington Building 
Washington, D. C. 20005 


Attorney for American 
Vocational Association, Inc. 
Of Counsel: 


JAN EDWARD WILLIAMS 

HARTER, CALHOUN & WILLIAMS 
423 Washington Building 
Washington, D. C. 20005 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA 
No. 22,001 


BLAKE CONSTRUCTION Co., INC., 
Appellant, 
V. 


AMERICAN VOCATIONAL ASSOCIATION, INC., 


and 


Riecs NATIONAL BANK, 
Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE RIGGS NATIONAL BANK 


STATEMENT OF ISSUES 


1. Whether a request for a declaratory judgment should 
be granted concerning the validity of a contract provision 
where the United States is a party to the contract but not 
a party to the action? 


2. Whether a request for a declaratory judgment should 
be granted when such a judgment would not afford a 
significant termination of the controversy or the issues 
involved? 
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3. Whether a request for a declaratory judgment should 
be granted where the party seeking relief has adequate 
alternative remedies? 


4, Whether the United States has the right to settle 
claims under a threat of liability and deduct such amounts 
from a debt owed by it to the party causing the loss? 


5. Whether a constructive trust can be imposed upon 
funds paid to a third party if no enforceable beneficial 
interest in the funds existed in favor of the complaining 
party prior to payment? 


6. Whether an amended complaint should be permitted 
to be filed when it in no way cures the initial fatal defect 
of the original complaint? 


This case has not previously been before this court for 
review. 


COUNTERSTATEMENT OF THE CASE 


Appellant Blake Construction Co., Inc. [Blake] brought 
an action in the United States District Court for the Dis- 
trict of Columbia against appellees American Vocational 
Association, Inc. [A.V.A.] and The Riggs National Bank 
[Riggs] seeking a declaratory judgment to establish the 
rights and liabilities of the parties concerning monies that 
were paid to appellees by the United States through the 
General Services Administration [G.S.A.] in settlement of 
claims made by appellees against the United States for 
property damage. Specifically, appellant sought to im- 
press a constructive trust upon the funds in its favor 
alleging that the United States had improperly paid the 
money to the appellees and, further, that the money paid 
was that of appellant. [J.A. 3]. 


Appellees moved to dismiss the complaint upon the 
grounds that the complaint failed to state a cause of ac- 
tion upon which relief could be granted, and that since the 
action did not include the United States of America, which 
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was an indispensable party, the Court lacked jurisdiction. 
[J.A. 19, 21]. On October 31, 1967 the Court granted 
appellees motion to dismiss and requested an order to be 
presented. Subsequently, appellant filed a motion to amend 
its complaint or in the alternative for a conference to 
settle the form of the order [J.A. 24]. Appellees opposed 
this motion [J.A. 26, 28] whereupon appellant filed a 
reply and, in fact, attached a copy of its proposed amended 
complaint [J.A. 34] On December 21, 1967 the Court 
denied the motion of the appellant and granted the motion 
to dismiss filed by appellees [J.A. 48, 49]. On January 
12, 1968 appellant filed a motion pursuant to Rule 54(b) 
of the Federal Rules of Civil Procedure for an express 
determination and direction of final judgment as to appel- 
lees [J.A. 50]. On March 28, 1968 the Order was granted 
and appellant filed his notice of appeal on April 24, 1968 
[J.A. 54]. 

On January 24, 1964 appellant Blake as a prime con- 
tractor entered into a contract with the United States of 
America through G.S.A. for the construction of Federal 
Office Building No. 7, and the United States Court 
of Claims and the United States Court of Customs and 
Patent Appeals. The Court of Claims Building was to be 
constructed between 15th Street, N.W. and Madison Place, 
N.W. boarding on both Madison Place, N.W. and H 
Street, N.W. in the District of Columbia. Appellee 
A.V.A. owned and occupied a building at 1510 H Street, 
N.W. which building shared a party wall on the east side 
with a building owned by appellee Riggs. An alley run- 
ning in a North-South direction sufficient to accommodate 


2 Appellant had also brought actions alleging negligence against 
two subcontractors: Morauer & Hartzell, Inc. and Eastern Founda- 
tion Company, Inc. On October 31, 1967 the Court also granted 
a@ motion to dismiss in favor of Eastern. Morauer answered appel- 
lant’s complaint but subsequently the action was consolidated in a 
pending action in the United States District Court for the District 
of Columbia where Morauer was already a third party defendant 
(United States to the Use and Benefit of Eastern Foundation v. 
Blake Construction Co., Inc., et al., Civil Action No. 3371-66). 
Consequently, at this posture of the instant case, no parties remain 
in the lower court. 
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vehicular traffic separated the west wall of the building 
owned by appellee A.V.A. from the excavation for the 
Court of Claims Building. 


On or about September 28, 1964 excavation was being 
conducted for the Court of Claims building. At that time 
appellee A.V.A. noted that its building was showing signs 
of physical distress in the form of settlement and cracks 
in the basement floor and the east wall. As the excava- 
tion continued, the building continued to become more 
physically distressed to the point that it was eventually 
condemned by the District of Columbia in January, 1965 
and subsequently razed. This action necessitated exten- 
sive repairs to the wall of the building owned by appellant 
Riggs which was formerly a party wall of the razed build- 
ing [J.A. 12]. 


From the first noted signs of distress in Septem- 
ber 1964, appellees negotiated with the United States 
through G.S.A. for damages to be paid to them as 
a result of losses sustained due to the construction activ- 
ity. After extensive investigation, wherein G.S.A. deter- 
mined that the negligence of the appellant caused the 
damage [J.A. 11], payments were made to appellee 
A.V.A. in the amount of $485,539.89 and to appellee 
Riggs in the amount of $71,687.65 [J.A. 12-15]. G.S.A. 
notified appellant of each proposed settlement and stated 
that it intended to subsequently withhold these amounts 
from money otherwise to become due the appellant pursu- 
ant to the contractual provisions relating to protection of 
adjacent buildings to the construction site and damage to 
property resulting from negligence [J.A. 13]. 


Although the funds paid to appellees by the United 
States through G.S.A. were paid from general funds from 
the United States Treasury, appellant sought to impose a 
constructive trust on the funds paid alleging that the 
specific money received was that of the appellant,? and 


2In its initial pleading appellant sought to impose a resulting 
trust upon the funds [J.A. 17]. Since the elements of a resulting 
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the United States acting through G.S.A. had acted without 
authority in authorizing disbursement of such funds 
(J.A. 17-18]. 


Appellee Riggs moved to dismiss on the grounds, inter 
alia, that the complaint failed to state a cause of action 
upon which the requested relief could be granted and that 
the alleged improper payment by G.S.A. made the United 
States an indispensable party. 


After the respective motions to dismiss were granted to 
appellees by the Court, appellant sought leave to file an 
amended complaint attaching a copy of it to a reply memo- 
randum it filed in response to the opposition of appellees. 
The proposed amended complaint in no way changed the 
bases of relief sought in the original complaint but simply 
contained irrelevant, self-serving conclusionary matter 
unrelated to establishing a cognizable action upon which 
relief could be granted. The Court thereupon properly 
denied appellant’s motion. 


SUMMARY OF ARGUMENT 


Appellant has no legal or equitable standing to contest 
the settlement made by the United States to a third party 
if it did not have an equitable interest in the funds paid 
and was in a debtor-creditor relationship with the United 
States as to those funds. If the appellant has reason to 
complain of the act of G.S.A., it has an adequate remedy 
against the United States as well as its subcontractors 
which appellant claims caused the damage. Since the 
issue of the payment only involves the authority of the 
United States to do so, its presence in the trial of this 
action is mandatory if appellees are not to be prejudiced. 
The fact of whether or not the appellant or its subcon- 
tractors in fact were responsible for the damage is irrele- 


trust require that the party seeking relief be the transferor, it was 
assumed appellant was speaking of a constructive trust which was 
subsequently acknowledged by appellant [J.A. 2]. 
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vant to the issue of whether the United States had the 
authority to settle a claim and subsequently seek indem- 
nity. Since the amount of the settlement is not contested, 
the appellant’s only remedy is against the United States 
contesting the authority to make the settlement and subse- 
quent off-set indemnity. To the same extent, the legal 
theory upon which the United States based its settlement 
with appellees is irrelevant to the issue of whether the 
United States had the right to settle a claim for damages 
to third persons. Consequently, since there is no theory 
upon which relief can be granted appellant as to the ap- 
pellees and since the acts complained of were undertaken 
by a party not before the court, the action must fail for 
failure to state a claim and the absence of an indispens- 
able party. 


ARGUMENT 


I. When A Party Has Adequate Alternative Remedies, 
An Action For Declaratory Judgment Should Not Be 
Allowed When There Will Be No Significant Termina- 
tion of The Controversy And The Absence of A Party 
Will Be Prejudicial. 

All of appellant’s points on appeal are directly related 
to three issues: (1) whether the United States had the 
authority to settle claims with third parties, (2) whether 
the United States had the authority to deduct such settle- 
ment amounts from money owed to appellant, and (3) 
whether there was a contractual or common law duty 
upon the appellant to take sufficient precautions to prevent 
damage to appellees’ property [J.A. 2-3]. Without excep- 
tion, each of these points are interdependent upon the 
legal and contractual relationship between the United 
States and the appellant. Any judgment rendered against 
appellees would be prejudicial to both the United States 
and appellees. Clearly, the appellees would be prejudiced 
if put to the burden of asserting the factual and legal 
bases for acts of the United States going to the investiga- 
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tions made as to the exact cause of damage and the legal 
justifications asserted under certain provisions of a con- 
tract to which it was not a party, under whose provisions 
it did not work, and about which it did not even have 
knowledge at the time. Further, if a judgment were 
rendered against appellees, more litigation would ensue, 
as opposed to a reduction of legal controversy, for no final 
determination of the issues would result. For example, 
the United States could bring an action against appellees; 
appellees could bring an action against the United States, 
the appellant and its subcontractors all over the same is- 
sues. It is basic that a declaratory judgment should not 
be employed when there will be no termination of the con- 
troversy giving rise to the proceeding; where no useful 
clarification of the legal relations in issue will be settled; 
where identical issues may be handled equally in an al- 
ready pending suit or where an adequate remedy is avail- 
able. Public Affairs Associates, Inc. v. Rickover, 369 U.S. 
111 (1962) ; Aetna Casualty & Surety Co. v. Quarles, 92 
F.2d 321 (4th Cir. 1937) ; Allstate Ins. Co. v. Philip Leas- 
ing Co., 214 F.Supp. 273 (W.D.S.D. 1963). 


The United States would clearly be prejudiced if the 
instant cause were to continue without it being a party. 
Serious issues of public concern should not be determined 
by declaratory relief, especially without the presence of 
the United States. Public Service Commission of Utah 
v. Wycoff Co., 344 U.S. 287 (1952); Eccles v. Peoples 
Bank, 333 U.S. 426 (1948). It is clear that in the instant 
case the presence of the United States is indispensable to 
a full and just determination of the issues. 


A. A Request for a Declaratory Judgment Upon the 
Validity of a Contract Provision Where the United 
States is a Party to the Contract is a Request for 
Relief Against the United States. 


It seems clear that the gravamen of appellant’s com- 
plaint seeking declaratory judgment as to the rights of 
the parties is in effect a request for a declaratory judg- 
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ment as to the rights of the government vis-a-vis the ap- 
pellant: Did the United States have the right to settle a 
claim for damage which it attributed to appellant pursu- 
ant to its contract with appellant and withhold such 
amounts of money owed appellant? It is established law 
that a request for a declaratory judgment upon a contract 
to which the United States is a party is in actuality a 
request for relief against the United States even though 
the United States may not be a named party. Ove Gus- 
tavsson Contracting Co., Inc. v. Floete, 278 F.2d 912 
(1960), cert. den., 364 U.S. 894 (1960). The real com- 
plaint of appellant which threads throughout this contro- 
versy is whether the United States had the authority 
under the contract with appellant to pay out such funds; 
not whether appellees had the authority to receive funds. 
Appellant should not be permitted by indirect effort to 
collect a debt it claims is owed by the United States in a 
proceeding in which the United States has not consented 
to be sued and cannot be sued. Cf., Mine Safety Appli- 
ances Co. v. Forestal, 326 U.S. 371 (1945). If appellant 
is to proceed in such an effort, it must be in compliance 
with the requirements for such an action. 


B. Appellant Has An Adequate Remedy to Determine 
The Merits of Its Claim Against the United States 
And The Subcontractors. 


It is clear that appellant cannot sue the United States 
in the instant action or a separate action in the District 
Court. Any action against the United States founded 
upon an express or implied contract for a sum in excess 
of $10,000 or in which a party or parties other than the 
United States is joined is not within the jurisdiction of 
the District Court. 28 U.S.C. §1346(a) (2). On the 
other hand, appellant can pursue its claim against the 
United States in the United States Court of Claims which 
has jurisdiction to entertain an action for improper 
deductions from a building contract. 28 U.S.C. § 1491. 
E.g., Brown & Root, Inc. v. United States, 126 Ct.Cl. 684, 


¥ 
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116 F.Supp. 732 (1953). It is recognized that contro- 
versies between private parties are not within the juris- 
diction of the Court of Claims. Berkeley v. United States, 
149 Ct.Cl. 549, 276 F.2d 9 (1960). Appellant, however, 
is actively pursuing its grievances against its subcon- 
tractors in a suit now pending in the United States Dis- 
trict Court for the District of Columbia.* There exists 
an adequate remedy for appellant to determine whether 
the United States improperly withheld money from appel- 
lant and to determine who was responsible for the negli- 
gence alleged. See Rule 19(b), Fed. R. Civ. P., 28 U.S.C. 
It is respectfully submitted, therefore, that the lower 
court clearly exercised proper judicial discretion in dis- 
missing appellants’ request for declaratory relief. 


II. The United States Has the Right To Settle Claims 
Under Threat Of Liability And Deduct Such Sums 
From A Debt Owed To A Party Causing Damage. 


Appellant asserts that since the damage claimed by the 
appellees was for injury to property, it sounded in tort 
restricting the United States to actions pursuant to statu- 
tory authority involving tort claims under 28 U-S.C. 
§§ 2672, 2677. Although appellee Riggs in no way con- 
cedes that appellant has standing to question the settle- 
ment as to the appellees, it respectfully states that neither 
of the cited statutory provisions are applicable to the in- 
stant case. 


First, it must be pointed out that 28 U.S.C. § 2677 is 
concerned with the authority of the Attorney General 
with the approval of a court to compromise or otherwise 
settle claims already commenced [J.A. 28]. The record is 
clear that neither appellee commenced any action on their 
respective claims. 


Under 28 U.S.C. § 2672 authority is provided to the 
head of each federal agency to compromise or otherwise 
settle claims for personal injury, death, or property dam- 


3 See footnote 1. 
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age for claims of $2500 or less against the United States, 
such funds to be “paid . . . out of appropriations available 
to such agency.” [Emphasis added.] 28 U.S.C. $ 2672. 
In the instant action the payments received by appellees 
were clearly not paid out of general operating appropria- 
tions of G.S.A., but were obviously paid from funds appro- 
priated for construction of buildings. P.L. 86-626, 74 
Stat. 425, July 12, 1960. Therefore, such a settlement 
payment, pursuant to the contract between appellant and 
the United States, was subject to immediate indemnifica- 
tion. Appellee Riggs will concede that a department can- 
not spend money for purposes other than those designated 
by Congress. However, the United States when it enters 
a contract “has rights and incurs responsibilities similar 
to those of individuals who are parties to such instru- 
ments.” Perry v. United States, 294 U.S. 330, 352 
(1985). It has long been an established practice in con- 
struction contracts that the owner-government has the 
same right which belongs to every creditor—to apply un- 
appropriated funds of his debtor, which he holds, in 
extinguishment of the debts due him. United States v. 
Munsey Trust Co., 232 U.S. 234 (1947). Payment of 
money by the United States to third persons for claimed 
damage believed to be due to the negligence of the con- 
tractor and subsequent indemnification by the United 
States from the unappropriated funds it holds belonging 
to the contractor is clearly recognized. In Brown & Root, 
Inc. v. United States, 126 Ct.Cl. 684, 116 F.Supp. 732 
(1953), one of the cases chiefly relied upon by appellant 
[J.A. 20], this very principle was not only acknowledged 
by the Court of Claims, but the Court stated that the 
“threat of liability was sufficient to warrant settlement” 
and the government was “justified in making settlements 
with complaining third parties and deducting such 
amounts from the contractor who caused the damage.” 
116 F.Supp. at 740. In that case plaintiff contractor sued 
the United States for certain amounts withheld by the 
government which were paid in settlement of claims of 
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third parties. The government contended that the dam- 
age was caused by the negligence of the plaintiff and, 
therefore, that plaintiff had breached its contract. Part 
of the damage related to flooding of certain lands off the 
government obtained right-of-way which the government 
attributed to the work of the plaintiff on the right-of-way 
which caused an alteration of the natural flow of water. 
Other claims related to damage off the right-of-way to 
fences, trees and stock. The contract between the govern- 
ment and the plaintiff had a provision which stated that 
the contractor would “be responsible for damage to struc- 
tures, crops, etc., off the right-of-way.” 116 F.Supp. at 
738. The claims which the government settled included 
both types of claims. The Court of Claims properly held 
that since the government was not liable for independent 
damage outside the right-of-way, the settlement on the 
plaintiff’s behalf as to those claims was improper. It also 
held, however, that the government had properly settled 
the claims relating to the damage outside of the right-of- 
way attributable to negligent work done by the plaintiff 
on the right-of-way and the government had properly 
deducted those amounts otherwise due plaintiff under its 
contract. 


The right to indemnity does not require that the dis- 
pute among the various parties be adjudicated by litiga- 
tion despite appellant’s complaint that it was “deprived” 
of such an adjudiction. [Appellant’s Brief p. 14]. An 
indemnitee is not precluded from seeking recovery because 
he settled the claim rather than litigated it to final judg- 
ment. Moses-Ecco Co. v. Roscoe-Ajax Corp., 115 U.S. 
App. D.C. 366, 320 F.2d 685 (1963). The only burden 
upon the indemnitee is to establish his right to indemnity, 
if challenged, and that the settlement was prudent. 
Paliaga v. Luckenbach Steamship Co., 301 F.2d 403 (2d 
Cir. 1962). 


In the instant case the contract between the appellant 
and the United States stated in the provisions relating to 
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Excavation and Shoring and Underpinning that the con- 
tractor would conduct that work so that all adjacent build- 
ings and property would be protected and that the con- 
tractor would “be similarly responsible for all damages to 
persons or property that occur as a result of his fault or 
negligence” [J.A. 10-11]. After the investigation under- 
taken by G.S.A. disclosed that the claimed damages by 
appellees were attributable to the appellant [J.A. 11], 
G.S.A. clearly had the contractual right to settle those 
claims and withhold such amounts from the appellant. If 
any complaint were to be made by appellant, it would be 
directed to the United States and not appellees. 


Iil. A Constructive Trust Cannot Be Imposed Upon Funds 
Which Were Paid To A Third Party Unless There 
Existed An Enforceable Beneficial Interest In The 
Funds Prior To Their Payment. 


In order for appellant to successfully impose a con- 
structive trust in its favor upon the funds paid to appel- 
lees, it is necessary that it be established that the con- 
structive trustees (i.e., appellees) acquired the property 
which equitably does not belong to them; that retention 
of the property will result in unjust enrichment and, 
finally, that the complainant (i.e, appellant) possesses 
an equitable interest in the property which give rise to 
a duty to convey it. See Osin v. Johnson, 100 U.S. App. 
D.C. 230, 243 F.2d 653 (1957). It is respectfully sub- 
mitted that the complaint fails to disclose any of the 
requisite elements to justify the imposition of a con- 
structive trust. 


In order for appellant to properly claim an equitable 
interest in the funds now in the hands of appellees, it is 
obvious that appellant had to have an equitable interest 
in the funds prior to payment by the United States. The 
authority for the fund to construct the building in ques- 
tion was contained in the Independent Offices Appropri- 
ation Act, 1961, wherein $165,441,000 was appropriated 
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for construction of building projects, $6,375,000 of which 
was designated for the construction of the United States 
Court of Claims and Court of Customs and Patent Ap- 
peals. P.L. 86-626, 74 Stat. 425, July 12, 1960. The re- 
quirements necessary to impress an equitable lien on 
funds in the hands of the United States Treasury have 
clearly not been met in the instant case. 


It has been held that in order to impress such an equit- 
able lien, the Treasury official must be charged with no 
duty other than the ministerial duty of making disburse- 
ment of the fund, and it must be such a duty as could be 
compelled by mandamus or receivership. Also, the United 
States must not be in the position of a debtor or creditor, 
but the fund must be an especially earmarked account to 
which the Treasury officials are under no other duty than 
that of the ordinary stake holder, and the United States 
must have no claim or interest in the fund. Mellon v. 
Orinoco Iron Co., 266 U.S. 121 (1924) ; Doerschuck v. Mel- 
lon, 60 App. D.C. 388, 55 F. 2d 741 (1931); Schmitz v. 
Societe Internationale, 249 F. Supp. 757 (D.D.C. 1966), 
cert. den., 387 U.S. 908 (1966). Applying these principles 
to the instant case, it is clear that the necessary elements 
are lacking. Here the United States had a direct and real 
interest in retention of the fund to indemnify it from pos- 
sible liability arising out of the destruction and damage 
to property. Further, the United States is clearly not a 
mere “stakeholder” but is holding the funds for the bene- 
fit of the United States. Clearly, the funds could not be 
disbursed by mandamus or a receivership since such an 
outlay would depend upon the terms of the contract and 
relevant facts concerning the relationship between the 
United States and appellant. Finally, there is a clear 
debtor-creditor relationship between the United States and 
appellant. 


An action to impress an equitable lien on such funds 
while they were still in the Treasury would obviously have 
been barred because of a failure to state a claim upon 
which relief could have been granted since the requisite 
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facts for the establishment of an equitable lien were not 
present. A fortiori, an action to establish an equitable 
lien upon those funds after disbursement must also fail. 


The appellant cannot seriously maintain that the ap- 
pellees have been unjustly enriched. It is admitted in ap- 
pellant’s complaint that appellees sustained damage to 
their property and alleged that the subcontractors under 
appellant caused such damage [J.A. 9-10]. There is no 
allegation that the amount of the settlement was in any 
manner excessive. Consequently, in order to establish an 
allegation of unjust enrichment it must be established 
that the person seeking to impose the trust has been de- 
frauded of his property, or unconscionably deprived of it 
so as to shock the conscience of equity. Osin v. Johnson, 
100 U.S. App. D.C. 230, 243 F.2d 653 (1957) ; Harrington 
v. Emmerman, 88 U.S. App. D.C. 23, 186 F.2d 757 (1950). 
It is respectfully submitted that no serious contention can 
be advanced that appellees have been unjustly enriched un- 
der circumstances where they received monies from per- 
sons who agreed after investigation that they were re- 
sponsible for the damage and subsequently sought to off- 
set their payment from money otherwise due the wrong- 
doer. 


IV. An Amended Complaint Which In No Way Cures The 
Fatal Defects Of The Original Complaint Should Not 
Be Permitted To Be Filed. 


The purpose of an amended complaint is obviously to 
cure defective or imperfect pleadings. Rule 15 (a), F.R.Civ. 
P., 28 U.S.C.; Archbold v. McLaughlin, 181 F.Supp. 175 
(D.D.C. 1960). A close reading of the original complaint 
and the proposed amended complaint rapidly makes short 
shrift of appellant’s argument that justice required that 
it be permitted to amend. [J.A. 3-18, 35-42]. Initially, it 
should be pointed out that the amended complaint incor- 
porates all of the first complaint; the remainder of the 
proposed amended complaint recites irrelevant, self-serv- 
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ing conclusionary statements which do not add, alter or 
even remotely change the fatal defects contained in the 
original complaint. It would seem that the only purpose 
served by this proposed complaint was to “permit” appel- 
lant to erroneously include this irrelevant material in its 
version of the statement of the case. [Appellants’ Brief 
page 5, second para., through page 8]. Absolutely none 
of the material has any bearing on the basic question as 
to whether appellant stated a cause of action upon which 
relief could be granted, and the court properly concluded 
that it did not. 


CONCLUSION 


It is respectfully submitted that the court properly dis- 
missed appellant’s complaint on the ground that it failed 
to state a cause of action upon which relief could be 
granted. Appellant clearly did not, and could not, estab- 
lish any of the necessary requisites to impress a construc- 
tive trust on funds paid to appellees. The United States 
clearly had the authority to take the action which it took, 
and if appellant felt aggrieved, it has adequate remedies 
to pursue redress. A declaratory judgment should never 
be entered where the absence of an indispensable party 
would not only be prejudicial to the parties before the 
court and the absent party, but where no significant 
termination of the issues would result. Clearly, when a 
proposed amended complaint cures no defect or imperfec- 
tion of the original complaint, leave to amend should never 
be granted. 
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The Motion to Dismiss was properly granted and it is ‘ 
respectfully submitted that this Court should affirm. a; 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,001 


BLAKE CONSTRUCTION CO., INC., 
Appellant 


Vv. 
AMERICAN VOCATIONAL ASSOCIATION, INC. 
and 


THE RIGGS NATIONAL BANK, 
Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF OF APPELLANT 


PRELIMINARY STATEMENT 


Separate briefs have been filed by the appellees, Riggs 
National Bank [hereinafter referred to as “RIGGS”] and 
American Vocational Association, Inc. [hereinafter referred 


_to as “AVA”]. This reply brief for appellant will combine 


appellant’s reply to new points raised in such appellees’ 
briefs. For the convenience of the court, this reply will be 
divided into two sections covering the reply to each of the 
two briefs respectively. Insofar as common points are 
involved, the appellant will seek to avoid undue repetition. 


N 


ARGUMENT 


I. REPLY TO BRIEF OF APPELLEE 
RIGGS NATIONAL BANK 


A. The United States is not an 
Indispensable Party. 


The instant action seeks a determination that certain 
moneys received and held by the appellees constitute an 
unjust enrichment of the latter because such moneys were 
paid without power or authority to the appellees by the 
United States. Appellee RIGGS contends at p. 7 of its brief 
that this cause must fail upon motion because the United 
States is an indispensable party. Riggs analyzes the situa- 
tion as though the appellant must be able to assert a claim 
to the specific money when it was in the United States 
Treasury. This contention wholly ignores the thrust of the 
instant complaint, which focuses upon the money after it 
was paid to and received by the appellees. 


No showing is made that the United States would in any 
way be prejudiced by the maintenance of this suit. It is 
quite apparent that whatever rights the United States has 
relative to Blake, either under the contract between the 
parties or flowing from its rights as owner, are neither 
involved in nor affected by this action. Accordingly, it is 
not a suit against the United States nor is the latter an 
indispensable party. 


It has been held in actions seeking to enjoin a public 
officer from performing acts which exceed his statutory or 
constitutional authority, that the United States is not an 
indispensable party. West Coast Exploration Co. v. McKay, 
93 U.S. App. D.C. 307, 213 F.2d 582 (1954), cert. denied 
347 U.S. 989, 74 S.Ct. 850 (1954); State of New Mexico 
et al. v. Backer, 199 F.2d 426 (C.A. 10, 1952). In the 
West Coast case, supra, which was an action for a manda- 
tory injunction to compel the Secretary of the Interior to 
approve the selection of and to issue a patent to a tract of 
land, this court stated: 
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“Since it is elementary that action or inaction of a 
public officer beyond or in want of statutory (or 
constitutional) authority may be corrected by suit 
against the officer individually and that the Govern- 
ment is not, under such circumstances, a necessary 
party, the contention that the Larson case [Larson 
v. Domestic and Foreign Commerce Corporation, 
337 US. 682, 69 S.Ct. 1457 (1949)] rules that 
even though a public officer is charged with action, 
or inaction, beyond or without lawful authority this 
may not be corrected by a suit against the officer 
alone, if the case involves the disposition of public 
lands, is an extreme contention indeed. Under such 
a ruling a person who had, under the homestead 
laws, fully satisfied the requirements for residence 
and cultivation and who had paid the required fees 
could be denied a patent to the land by the Secre- 
tary of the Interior acting wholly arbitrarily and the 
homesteader would be without recourse in the 
courts. The courts would be obliged under such a 
construction of the Larson case as is contended for 
to refuse to consider the case. Under such a ruling 
the locator of a mining claim who had made the 
required discovery of ore, performed the required 
assessment work and paid the necessary fees, could 
be arbitrarily denied a patent and there would be 
no recourse in the courts. Such a denial of recourse 
to the courts would be abhorrent to the justice 
according to law contemplated by the Constitution. 
The due process clause of the Fifth Amendment 
endows the United States courts with power, even 
though there is no statutory provision for direct 
review of the action of a public officer, to protect 
against arbitrary action by such an officer. No such 
meaning of the Larson case as is contended for can, 
in our view, be attributed to the Supreme Court.” 


The reasoning applied in the West Coast case is appli- 
cable to the instant situation. The settlement or compro- 
mise of the claims of appellees as effected was beyond the 
statutory power granted to federal agencies pursuant to 28 
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U.S.C. $2672. Therefore, the United States is not an indis- 
pensable party to the instant action. 


The underlying reasoning with reference to the joinder 
of allegedly necessary parties is well set forth by Mr. Justice 
Sutherland in Bourdieu v. Pacific Western Oil Co., 299 US. 
65, 57 S.Ct. 51 (1936) at p. 53 as follows: 


“The rule is that if the merits of the cause may be 
determined without prejudice to the rights of neces- 
sary parties, absent and beyond the jurisdiction of 
the court, it will be done; and a court of equity 
will strain hard to reach that result. West v. 
Randall, 2 Mason, 181, 196, Fed. Cas. No. 17,424 
(opinion by Mr. Justice Story); Cole Silver Mining 
Co. v. Virginia & G.H.W. Co., 1 Sawy, 685, 689, 
Fed. Cas. No. 2,990 (opinion by Mr. Justice Field); 
Story’s Equity Pleadings (8th Ed.) $877, 96. And 
see Russell v. Clark’s Executors, 7 Cranch, 69, 98, 
3 L.Ed. 271; Elmendorf v. Taylor, 10 Wheat, 152, 
167, 168, 6 L.Ed. 289. Cf. Equity Rule 39 (28 
U.S.C.A. following section 723). 

“We refer to the rule established by these authori- 
ties because it illustrates the diligence with which 
courts. of equity will seek a way to adjudicate the 
merits of a case in the absence of interested parties 
that cannot be brought in.” 


In Rorick v. Board of Commissioners of Everglades 
Drainage District, 27 F.2d 377, 381 (DC. Fla., 1928), it 
was held that in a suit to enjoin the issuance of bonds by 
a drainage district allegedly in violation of the United 
States Constitution, the proposed purchaser of the bonds 
was not an essential or necessary party, and therefore its 
absence was not grounds for dismissal of the complaint. 
See also Cherokee Nation v. Hitchcock, 187 U.S. 294, 23 
S.Ct. 115, 117 (1902); City Water Bere Co. v. City of 
Ottumwa, 120 Fed. 311. 
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B. Appellant does not have an adequate 
remedy against others. 


Riggs argues that Blake has an adequate remedy by suit 
against the United States in the Court of Claims and by 
suit against its subcontractors in the United States District 
Court for the District of Columbia. This contention wholly 
ignores two very important factors. In the first place, 
inconsistent results could be obtained in these two actions, 
inasmuch as the District Court might find that the subcon- 
tractors were not guilty of negligence or breach of contract 
with reference to the damages in question, whereas the 
Court of Claims, not being bound thereby, might find that 
the same subcontractors were guilty of negligence or breach 
of contract. 


In the second place, even a result successful from Blake’s 
point of view in the Court of Claims would not render it 
whole, nor prevent the unjust enrichment of the appellees. 
As pleaded in the amended complaint, Blake even at this 
date has been unable to file suit in the Court of Claims 
because of the rule that actions involving government con- 
tracts may not be filed piecemeal, and there are still pend- 
ing a number of disputed claims under Blake’s instant con- 
tract with GSA. In addition, as also pleaded in the amended 
complaint, it requires six to eight years to conclude litiga- 
tion in the Court of Claims. It is therefore apparent that 
there would be a lapse of 10 to 12 years from the time 
appellees allegedly wrongfully received the money from the 
United States (September 28, 1965) until final judgment 
could be obtained in the Court of Claims. The complaint 
alleges that the appellees wrongfully received the amount 
of $557,227. Computing interest at the statutory rate of 
6%, this amounts to $33,433.62 per year or a possible total 
of $334,336 to $401,203. Inasmuch as appellant could not 
obtain interest against the United States [28 USC. 

§ 2516(a)], it could thus be deprived of the use of its 
money to its damage and to the unjust enrichment of the 
appellees in the total amount of $958,430. 
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II. REPLY TO BRIEF OF APPELLEE, 
AMERICAN VOCATIONAL ASSOCIATION. 


A. Cases involving rights of indemnitor and indemnitee 
are inapplicable to the instant case. 


The discussion of the right of indemnity set forth by 
appellee AVA in its brief beginning on page 18, totally 
ignores the underlying issue which permeates each conten- 
tion in this cause. That issue is the absence of power and 
authority on the part of GSA to settle the claim asserted 
by the appellees herein because of the statutory limitations 
imposed on such settlements by 28 U.S.C. $8 2672 and 
2677. In the absence of such power and authority in GSA, 
the line of cases dealing with the right of indemnity cited 
by the appellee are inapplicable. 


Although the principles established in these cases, includ- 
ing Moses-Ecco v. Roscoe-Ajax Corporation, 115 App.D.C. 
366, 320 F.2d 685 (1953), may be proper abstract princi- 
ples, they are not relevant in the instant matter for the 
reasons set forth above. 


B. Damages allegedly sustained by appel- 
lee’s building did not constitute a taking 
under the Fifth Amendment. 


Appellee, for the first time upon appeal, seeks to assert 
power in the United States to make the challenged settle- 
ment upon the basis of an asserted taking under the Fifth 
Amendment. For such purpose, appellee cited United 
States v. Causby, 328 U.S. 256 (1946) and other cases con- 
cerning conduct by the United States which renders land 
unuseable for any purpose [Brief of appellee, AVA, pp. 26 
et seq.]. However, these cases are readily distinguishable 
from the facts in the instant cause. Obviously the destruc- 
tion of all uses of property by flooding has been held to 
constitute a taking. However, the very nature of this tardy 
contention in a motion upon the pleadings demonstrates 
the vice of the lower court’s refusal to permit the plaintiff 
to plead the facts fully and to have a trial or hearing there- 
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on. This case does not involve either a total or permanent 
destruction of the appellee’s building. On the contrary, 
the maximum amount of subsidence of the land under the 
building involved a maximum of one to one and one-half 
inches. There was a resulting cracking and distress of the 
building but in fact the building was repairable and was 
neither permanently nor totally destroyed. AVA, as land 
owner, was requested by the District of Columbia to repair 
the structure and render it safe. Upon AVA’s failure and 
refusal so to do, over a period of many months, the Dis- 
trict of Columbia invoked its power to demolish or raze the 
structure. However, as a matter of fact, the building could 
have been underpinned and the structure repaired at a cost 
far less than that involved in the so-called settlements. 


The Causby case, supra, further demonstrates the error 
of the motions practice employed in the instant case. For 
example, at p. 263 of the opinion, the United States 
Supreme Court cites Portsmouth Harbor Land & Hotel Co. 
v. United States, 250 U.S. 1 (1919) and 260 U.S. 327 
(1922), wherein the Court reversed the Court of Claims 
which dismissed the peition on a demurrer holding that the 
specific facts set forth would warrant a finding that a servi- 
tude had been imposed. However, at footnote 8, on the 
same page, the opinion notes that “‘on remand, the allega- 
tions in the petition were found not to be supported by 
the facts.” Again at page 267 of the Causby opinion, the 
Supreme Court stated: 


“The Court of Claims held, as we have noted, that 
an easement was taken. But the findings of fact 
contain no precise description as to its nature. It is 
not described in terms of frequency of flight, per- 
missible altitude, or type of airplane. Nor is there 
a finding as to whether the easement taken was 
temporary or permanent. Yet an accurate descrip- 
tion of the property taken is essential, since that 
interest vests in the United States. United States v. 
Cress, supra, 243 U.S. 328, 329, 37 S.Ct. 385, 386, 
61 L.Ed. 746, and cases cited. It is true that the 
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Court of Claims stated in its opinion that the ease- 
ment taken was permanent. But the deficiency in 
findings cannot be rectified by statements in the 
opinion. United States v. Esnault-Pelterie, 299 U.S. 
201, 205, 206, 57 S.Ct. 159, 161, 162, 81 L.Ed. 
123; United States v. Seminole Nation, 299 US. 
417, 422, 57 S.Ct. 283, 287, 81 L.Ed. 316. Find- 
ings of fact on every ‘material issue’ are a statutory 
requirement. 53 Star. 752, 28 U.S.C. § 288, 28 
U.S.C.A. § 288. The importance of findings of fact 
based on evidence is emphasized here by the Court 
of Claims’ treatment of the nature of the easement. 
It stated in its opinion that the easement was perma- 
nent because the United States ‘no doubt intended 
to make some sort of arrangement whereby it could 
use the airport for its military planes whenever it 
had occasion to do so.” [60 F.Supp. 758]. That 
sounds more like conjecture rather than a conclu- 
sion from evidence; and if so, it would not be a 
proper foundation for liability of the United States.” 
[Emphasis supplied] . 


It is significant that the italicized portion of the above cita- 


tion shows that if there is a taking, such interest would vest 
in the United States. 


In the instant case, GSA paid out substantial sums of 
money, in the case of AVA in excess of the amount it had 
recently paid for the purchase of both land and building, 
yet the United States acquired no interest whatsoever in 
the land “‘taken” under appellee’s new-found theory. 


C. Brown & Root, Inc. v. United States 
does not establish the power of GSA 
and appellee to make the settlement in 
question. 


Appellee contends that Brown & Root, Inc. v. United 
States, 116 F.Supp. 732 (Ct.Cl. 1963) shows that the gov- 
ernment had the power to make the disputed settlement. 
However, appellee fails to point out that the question of 
power was not raised nor considered in Brown & Root. 
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Further, at page 740 of the opinion, it appears that the 
amount of the settlements approved by the court amounted 
to only $649.83. Obviously, such amounts of settlement 
were well within the statutory power of the agency to 
settle administratively without suit, and hence were not 
subject to the limitations on power involved in this case. 


CONCLUSION 


For all of the above reasons, and for the reasons set forth 
in Appellant’s original brief on appeal, it is respectfully sub- 
mitted that the judgment below should be reversed and the 
cause remanded for further proceedings. 
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